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2014 Quadrennial Regulatory Review

AGENCY: Federal Communications Commission.

ACTION: Proposed rule.

SUMMARY: Thisdocument solicits comment on proposed changes to the broadcast
ownership rules in compliance with section 202(h) of the Telecommunications Act of
1996 requires the Commission to review its broadcast ownership rules quadrennialy to
review these rules to determine whether they are necessary in the public interest as a

result of competition. In addition, this document solicits comment on certain aspects of

the Commission’s 2008 Diversity Order that the U.S. Court of Appeals for the Third
Circuit remanded and directed the Commission to address in its quadrennial review
proceeding. This document solicits comment also on a potential disclosure requirement
for certain broadcast tel evision shared service agreements.

DATES: Comments are due on or before [INSERT DATE 45 DAYS AFTER DATE
OF PUBLICATION IN THE FEDERAL REGISTER] and reply comments are due on
or before [INSERT DATE 75 DAYS AFTER DATE OF PUBLICATION IN THE
FEDERAL REGISTER]. Written comments on the Paperwork Reduction Act proposed
information collection requirements must be submitted by the public, Office of
Management and Budget (OMB), and other interested parties on or before [INSERT
DATE 60 DAYS AFTER DATE OF PUBLICATION IN THE FEDERAL

REGISTER].


http://federalregister.gov/a/2014-10870
http://federalregister.gov/a/2014-10870.pdf

ADDRESSES: Federa Communications Commission, 445 12th Street, SW,
Washington, DC 20554. In addition to filing comments with the Secretary, a copy of any
comments on the Paperwork Reduction Act information collection requirements
contained herein should be submitted to the Federal Communications Commission via
email to PRA@fcc.gov and to Nicholas A. Fraser, Office of Management and Budget, via

email to Nicholas A._Fraser@omb.eop.gov or viafax at (202) 395-5167.

FOR FURTHER INFORMATION CONTACT: Hillary DeNigro, Industry Analysis
Division, Media Bureau, FCC, (202) 418-2330. For additional information concerning

the PRA proposed information collection requirements contained in the Further Notice of

Proposed Rulemaking, contact Cathy Williams at (202) 418-2918, or viathe Internet at

PRA @fcc.gov.

SUPPLEMENTARY INFORMATION: This Further Notice of Proposed Rulemaking,

in MB Docket Nos. 14-50, 09-182, 07-294, and 04-256; FCC 14-28, was adopted on
March 31, 2014, and released on April 15, 2014. The document is available for

download at http://fjallfoss.fcc.gov/edocs public/. The complete text of the document is

available for inspection and copying during normal business hours in the FCC Reference
Center, 445 12th Street, SW, Washington, DC 20554, and may also be purchased from
the Commission’s copy contractor, BCPI, Inc., Portals |1, 445 12th Street, SW,
Washington, DC 20554. Customers may contact BCPI, Inc. at their Web site

http://www.bcpi.com or call 1-800-378-3160.

Initial Paperwork Reduction Act of 1995 Analysis

This Further Notice of Proposed Rulemaking proposes a new or revised information

collection requirement. The Commission, as part of its continuing effort to reduce



paperwork burdens, invites the general public and the OMB to comment on the
information collection requirements contained in this document, as required by the
Paperwork Reduction Act of 1995, Public Law 104-13. Public and agency comments are
due [INSERT DATE 60 DAYS AFTER DATE OF PUBLICATION IN THE
FEDERAL REGISTER]. Comments should address. (a) whether the proposed
collection of information is necessary for the proper performance of the functions of the
Commission, including whether the information shall have practical utility; (b) the
accuracy of the Commission's burden estimates; (c) ways to enhance the quality, utility,
and clarity of the information collected; (d) ways to minimize the burden of the collection
of information on the respondents, including the use of automated collection techniques
or other forms of information technology; and (e) way to further reduce the information
collection burden on small business concerns with fewer than 25 employees. In addition,
pursuant to the Small Business Paperwork Relief Act of 2002, Public Law 107-

198, see 44 U.S.C. 3506(c)(4), the Commission seeks specific comment on how it might
further reduce the information collection burden for small business concerns with fewer
than 25 employees.

I. Synopsis of the Further Notice of Proposed Rulemaking

A. Introduction

1 The Commission takes another major step in its review of the broadcast
ownership rules. The Commission wishes to build on that record to resolve the ongoing
2010 proceeding, and the Commission is cognizant of its statutory obligation to review
the broadcast ownership rules every four years. To accomplish both objectives, with this

Further Notice of Proposed Rulemaking the Commission isinitiating this 2014




Quadrennial Review; incorporating the existing 2010 record into this proceeding;
proposing rules that are formulated based on the Commission’ s evaluation of that existing
record; and seeking new and additional information and data on market conditions and

competitive indicators as they exist today. The Commission issues this Further Notice of

Proposed Rulemaking to seek additional comment on the appropriateness of the

broadcast ownership rules to today’ s evolving marketplace. Also, the Commission seeks
additional comment on issues referred to the Commission in the Third Circuit’s remand

in Prometheus |1 of certain aspects of the Commission’s 2008 Diversity Order (73 FR

28361, May 16, 2008, FCC 07-217, rel. March 5, 2008). Finally, the Commission takes
steps herein to address concerns about the use of avariety of sharing agreements between
independently owned television stations — Shared Service Agreements or SSAS.

B. Background

2. The media ownership rules subject to this quadrennia review are the local
television ownership rule, the local radio ownership rule, the newspaper/broadcast cross-
ownership rule, the radio/television cross-ownership rule, and the dual network rule.
Congress requires the Commission to review these rules every four years to determine
whether they “are necessary in the public interest as the result of competition” and to
“repeal or modify any regulation [the Commission] determines to be no longer in the
publicinterest.” The Third Circuit has instructed that “ necessary in the public interest” is
a‘“plain public interest’ standard under which ‘ necessary’ means ‘ convenient,” ‘useful,’
or ‘helpful,” not ‘essential’ or ‘indispensable.”” Thereisno “‘presumption in favor of
repealing or modifying the ownership rules’” Rather, the Commission has the discretion

“to make [the rule] more or less stringent.” This 2014 Quadrennial Review will focus on



identifying a reasoned basis for retaining, repealing, or modifying each rule consistent
with the public interest.

3. Policy Goals. The media ownership rules have consistently been found to
be necessary to further the Commission’ s longstanding policy goals of fostering
competition, localism, and diversity. The Commission seeks additional comment on the
NPRM’s (77 FR 2867, Jan. 19, 2012, FCC 11-186, rel. Dec. 22, 2011) tentative
conclusion that these policy goals continue to be the appropriate framework within which
to evaluate and address minority and female interests as they relate to the broadcast
ownership rules. Based on the record developed in response to the NPRM, the
Commission continues to believe that the longstanding policy goals of competition,
localism, and diversity are broadly defined to promote the core responsibilities of
broadcast licensees. The Commission is not persuaded by the commentsin the record
that it would be appropriate to adopt any additional formal policy goals. The
Commission seeks comment on this tentative conclusion.

C. Media Ownership Rules

1. Local Television Ownership Rule
a. Introduction

4, Based on the record that was compiled for the 2010 Quadrennial Review,
the Commission tentatively concludes that the current local television ownership rule
remains necessary in the public interest and should be retained with alimited
modification. As discussed below, the Commission believes that, based on the current
media marketplace and the record in this proceeding, the public interest would be best

served by replacing the Grade B contour overlap test used to determine when to apply the



local television ownership rule with adigital noise limited service contour (NLSC) test,
rather than the DM A-based approach proposed in the NPRM. The Commission believes
that the local television ownership ruleis necessary to promote competition. The
Commission further believes that the competition-based rule proposed in this Further

Notice of Proposed Rulemaking also would promote viewpoint diversity by helping to

ensure the presence of independently owned broadcast television stationsin local markets
and would be consistent with the Commission’s localism goal. The Commission finds

that the local television ownership rule proposed in this Further Notice of Proposed

Rulemaking would be consistent with the goal of promoting minority and female
ownership of broadcast television stations. Finally, the Commission believes that the
proposed limited modification of the rule will better promote competition, and that this
benefit would outweigh any burdens, which would be minimized by the proposal to
grandfather combinations as described herein.

5. The Commission proposes to modify the local television ownership rule to
allow an entity to own up to two television stations in the same DMA if: (1) the digital
NL SCs of the stations (as determined by 873.622(e) of the Commission’s rules) do not
overlap; or (2) at least one of the stations is not ranked among the top-four stationsin the
market and at least eight independently owned television stations would remain in the
DMA following the combination. In calculating the number of stations remaining post-
merger, only those stations whose digital NL SC overlaps with the digital NLSC of at
least one of the stations in the proposed combination would be considered, which would
be consistent with the contour overlap provision of the current rule. In addition, the

Commission proposes to retain the existing failed/failing station waiver policy. The



Commission seeks comment on these proposed modifications to the local television
ownership rule and ask whether there have been any developments since the NPRM that
the Commission should take into account in the review of the rule. The Commission
seeks comment on the costs and benefits of the proposed local television ownership
rule. To the greatest extent possible, commenters should quantify the expected costs or
benefits of the proposed rule and provide detailed support for any actual or estimated
values provided, including the source of such data and/or the method used to calculate
reported values.
b. Background

6. In the NPRM, the Commission proposed to retain the local television
ownership rule, with one modification. Specifically, the NPRM proposed to retain the
top-four prohibition, eight-voices test, and numerical limits of the existing rule, while
proposing to replace the Grade B contour overlap provision with a DMA-based approach,
under which the Commission would prohibit ownership of two stations in the same DMA
unless at least one of the stations is not rated in the top four and at least eight independent
voices would remain after the transaction. The NPRM also invited comment on whether
to adopt a market size waiver standard, the impact of multicasting on the local television
ownership rule, and the impact of the proposed rule on minority and female ownership.
c. Discussion

7. Market. Asproposed inthe NPRM, the Commission tentatively finds that
the local television ownership rule continues to be necessary to promote competition
among broadcast television stations in local television viewing markets. Although the

Commission believes the record in the 2010 Quadrennial Review proceeding supportsits



view of the appropriate parameters for defining the market, the Commission seeks
comment on whether developments since the NPRM should cause the Commission to
shift the focus of its analysis.

8. First, the Commission believes that the video programming market
remains the relevant market for review of the local television ownership rule. The
Commission aso believes that the video programming market is distinct from the radio
listening market. While multiple broadcast commenters argued in favor of an expansive
market definition that would include nearly al forms of media, the Commission
tentatively finds such arguments to be unpersuasive. The Commission has previously
found that the video programming market is distinct from other media markets because
consumers do not view non-video entertainment options (e.g., listening to music or
reading) and non-delivered video options (e.g., DVDs or movie theaters) as good
substitutes for watching television, and there is no evidence in the current record that
would cause the Commission to disturb these findings. In addition, the Commission
notes the NPRM’ s tentative conclusion that it is not now appropriate to expand the
relevant product market beyond video programming to include non-video information
sources of local news and information. This tentative conclusion was based on evidence
that Internet-only websites provide only a small amount of local news content and alack
of evidence that non-video information sources modify their programming decisions
based on the actions of local broadcast television stations or vice versa. The Commission
did not receive significant comment on this specific issue in the 2010 proceeding, and the
Commission seeks comment on whether it should confirm the NPRM'’ s tentative

conclusion for the reasons discussed therein.



0. Second, the Commission believes that its analysis regarding the local
television ownership rule should continue to focus on promoting competition among
broadcast television stationsin local television viewing markets. In order to compete
effectively initslocal market, and thereby gain market share, a broadcast television
station must invest in better programming and provide programming tailored to the needs
and interests of the local community, including local news and public interest
programming. By strengthening their position in the local market, television broadcasters
are better able to compete for advertising revenue and retransmission consent fees, an
increasingly important source of revenue for many stations. Viewersin the local market
benefit from such competition among numerous strong rivalsin the form of higher
quality programming.

10.  Whilethe Commission is keenly aware of the growing popularity of video
programming delivered via MV PDs and the Internet, it tentatively find that competition
from such video programming providersis currently of limited relevance for the purposes
of itsanalysis. These programming alternatives compete largely in national markets —
cable network programming is generally uniform across all markets, asisvideo
programming content available via the Internet — and, unlike local broadcast stations,
such programming providers are not likely to respond to conditions in local markets.
Though certain broadcast commenters disputed this notion, the Commission tentatively
finds their arguments to be unsupported by evidence of non-broadcast video
programmers modifying their programming decisions based on the competitive
conditionsin aparticular local market.

11. In addition, the Commission tentatively finds that broadcast television’s



strong position in the local advertising market supportsits view that non-broadcast video
programmers are not yet meaningful substitutesin local television markets. Broadcasters
asserted that the Commission should expand the relevant market, in part because of
increased competition for advertising from non-broadcast sources of video programming,
particularly in the local advertising market. The data do not support this claim. From
2008 through 2011, though overall local advertising spending was down fromits highsin
2005 and 2006, local broadcast television’s market share actually increased and achieved
the highest levels since 2004. While the shares of local advertising on cable television
and the Internet aso increased during this time period, those gains do not appear to be at
the expense of broadcast television stations. NAB asserted that the recent growth in
television station advertising revenue is temporary and not likely to “address the
structural changes that have taken place in the [television] market” because the predicted
2012 advertising revenues for the broadcast television industry are below the levels
achieved in 2006. While advertising revenues for broadcast tel evision stations were
lower during this period, the Commission believes the evidence does not support the
conclusion that this was the result of a unique change in the television marketplace;
instead, the total advertising market for all media experienced a significant contraction,
which was most likely the result of the global financial crisis that impacted nearly all
markets. Moreover, total station revenue for 2012 was predicted to exceed the total
station revenue for 2006 and to grow steadily through 2017. However, the Commission
seeks comment on whether any structural changes have occurred in the television
marketplace and, if so, whether to adjust the 2014 Quadrennial Review analysisto

account for such changes. The Commission seeks comment on whether there have been

10



any significant changes since these figures became available.

12. The Commission believes that broadcast television stations continue to
play a unique and vital role in local communities that is not meaningfully duplicated by
non-broadcast sources of video programming. In addition to providing viewers with the
majority of the most popular programming on television, broadcast television stations
remain the primary source of local news and public interest programming. Moreover,
millions of U.S. households lack broadband access at speeds sufficient to stream or
download video programming available viathe Internet. Accordingly, the Commission
tentatively finds that the record continues to support alocal television ownership rule
designed to promote competition among broadcast television stations. The Commission
believes the 2010 Quadrennial Review record supports the use of this approach, and it
seeks comment on whether this market definition should apply for purposes of the 2014
Quadrennial Review.

13. Contour Overlap. The NPRM proposed to eliminate the Grade B contour

overlap test and rely solely on Nielsen DMASs to determine when to apply the local
television ownership rule. The NPRM recognized that the DMA approach could have a
disproportionate impact in certain DM A< and sought comment on the impact of such a
change. Asdiscussed below, the Commission tentatively finds that the public interest is
best served by retaining the contour-based approach of the previous rule but by replacing
the analog Grade B contour with the digital NLSC. The Commission seeks comment on
whether any devel opments have occurred since the NPRM that should cause it to
reconsider this proposed approach.

14. The Commission believes that the proposed DMA-only approach would

11



unnecessarily expand the reach of the local television ownership rulein certain DMAS
and thus would be overbroad. Therefore, the Commission tentatively declines to adopt
that approach. NAB argues that relying instead on the digital NLSC, which the
Commission has treated as the functional equivalent of the Grade B contour, would serve
the purpose of establishing atrigger that would accurately reflect current digital service
areas while avoiding any potential disruptive impact, and the Commission believes that
approach isreasonable. By contrast, thereis no digital counterpart to a station's analog
city grade contour. Accordingly, consistent with case law developed after the digital
transition, the Commission would continue to evaluate all future requests for new or
continued satellite status on an ad hoc basis. 1n addition, consistent with previous
Commission decisions, the Commission tentatively finds that retaining a contour-based
approach would serve the public interest by promoting local television servicein rura
areas. In particular such an approach would continue to alow station ownersin rura
areas to build or purchase an additional station in remote portions of the DMA, so long as
thereisno digital NLSC overlap. It isimportant that the local television ownership rule
take into account the current digital service area of a station. The Commission confirms
that the digital NLSC is an accurate measure of a station’s current service area and thus
would be an appropriate standard. Thus, under the modified rule proposed in the Further

Notice of Proposed Rulemaking, the Commission would continue to define the

geographic dimensions of the local television market by reference to DMAS, but the
Commission would replace the analog Grade B contour with the digital NL SC, such that
within aDMA an entity could own or operate two stations in a market if the digital

NL SCs of those stations did not overlap. To the extent that the digital NLSC of two

12



stations in the same DMA overlapped, then the stations serve the same area, even if there
was no analog Grade B contour overlap prior to the digital transition, and in that case the
combination would be permitted only if it satisfied the top-four prohibition and the eight-

voicestest. Inthe 2002 Biennial Review Order (68 FR 46286, Aug. 5, 2003, FCC 03-

127, rel. duly 2, 2003), in which the local television ownership rule was relaxed, the
Commission eliminated the contour overlap provision. However, in recognition of the
unique circumstances involving stations without Grade B contour overlap, the
Commission adopted waiver criteriathat would permit common ownership if the
applicant could demonstrate “that the stations have no Grade B overlap and that the
stations are not carried by any MVPD to the same geographic area.” Therevised rule

adopted in the 2002 Biennial Review Order was overturned on appeal. The Commission

believesits proposal to adopt the digital NLSC standard isin the public interest and is
supported by the record, and it declines to propose alternate possible solutions, such as

waiver criteriasimilar to those adopted in the 2002 Biennial Review Order. However,

the Commission invites commenters to propose aternate solutions if they object to the
Commission’s approach.

15. The NPRM described the potential benefits of a DM A-based approach,
including correlation with DMA-wide carriage of broadcast signals pursuant to
mandatory carriage requirements and benefits similar to those realized by the geographic
market definition in theradio rule. For the reasons discussed above, however, that
approach could have a negative impact in certain DMAs. The Commission seeks
comment on the tentative conclusion that the alternative approach proposed in this

Further Notice of Proposed Rulemaking would avert the negative impact of the DMA-
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based approach, accurately reflect current digital service areas, and appropriately balance
the Commission’s public interest goals.

16.  Grandfathering. The Commission tentatively affirmsthe NPRM’s

proposal to grandfather existing ownership combinations that would exceed the
numerical limits under the revised contour approach, though it tentatively finds that the
sale of such combinations must comply with the local television ownership rule thenin
effect. In addition, the Commission proposes that all permanent waivers from the prior
rule that previously have been granted would continue in effect under the new rule, but,
like any newly grandfathered combinations, could not be transferred/assigned intact
unless the combination complies with the local television ownership rulein effect at the
time of the transfer/assignment. The Commission seeks comment on whether it should
adopt this approach in the 2014 quadrennial proceeding.

17.  The Commission tentatively finds that the concerns raised by thosein
favor of permitting grandfathering and the transfer of grandfathered combinations would
largely be addressed by the proposal to retain a contour overlap provision in the local
television ownership rule and to substitute the digital NLSC for the Grade B contour.
The contour element of the rule would effectively maintain the status quo for most, if not
al, owners of duopoliesformed as aresult of the previous Grade B contour overlap
provision. Consistent with the tentative conclusion in the NPRM, however, the
Commission proposes to grandfather ownership of existing combinations of television
stations, if any, that would exceed the ownership limit as aresult of the change to the
digital NL SC test the Commission proposes herein. Even in limited circumstances,

compulsory divestiture is disruptive to the marketplace and is a hardship for individual
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owners; the Commission believes any benefits to its policy goals (including promoting
ownership diversity) would be outweighed by these countervailing equitable
considerations.

18.  The Commission proposes, however, to require that the sale of any such
grandfathered combination comply with the local television ownership rule in place at the
time the transfer of control or assignment application isfiled. As stated above, the digital
NLSC is an accurate measure of a station’sdigital service area. If the digital NLSC of
two stations in the same DMA overlap, then the stations serve the same area, even if there
was no Grade B contour overlap prior to the digital transition. Accordingly, requiring
that the sale of a grandfathered combination comply with the new standard would be
consistent with the Commission’ s rationale for adopting the digital NL SC-based standard
and would not cause hardship by requiring premature divestiture. Consistent with the
Commission’s previous decisions, it tentatively finds that the public interest would not be
served by allowing grandfathered combinations to be freely transferable in perpetuity
where a combination does not comply with the local television ownership rule at the time
of transfer/assignment. Under its proposed approach, the Commission would continue to
allow pro forma changes in ownership and involuntary changes of ownership due to
death or legal disability of the licensee. The Commission seeks comment on this
tentative conclusion.

19. Numerical Limits. The Commission proposed in the NPRM to retain the

current numerical limitsin the local television ownership rule. The Commission seeks
comment on whether to adopt that proposal, thereby permitting alicensee to own up to

two stations (i.e., a duopoly) in a market, subject to the other requirements proposed in
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this Further Notice of Proposed Rulemaking.

20.  The Commission seeks comment on its preliminary view that the local
television marketplace has not changed significantly since the NPRM to justify either
tightening or loosening the current numerical limits of the local television rule.
Ownership of asecond in-market station can create substantial efficiencies, which may
allow alocal broadcast station to invest in programming that meets the needs of its local
community, such aslocal news or other public interest programming. Notably, the
Commission tentatively finds that there is substantial evidence in the record that the
duopolies permitted subject to the restrictions of the current rule have created tangible
public interest benefits for viewersin local television markets that more than offset any
potential harms that are associated with common ownership. Moreover, as discussed in
greater detail in the paragraphs below on multicasting, the Commission believes that the
ability to multicast is not a substitute for common ownership of multiple stations and,
therefore, would not justify tightening the existing numerical limits. The Commission
seeks comment on these tentative findings.

21.  Similarly, the Commission does not believe there have been sufficient
changesin the local television marketplace to justify ownership of athird in-market
station. The Commission seeks comment on this tentative conclusion. The primary
“change’ in the marketplace cited by those commentersin favor of loosening theruleis
competition from non-broadcast alternatives. As discussed above, however, the
Commission believes the local television ownership rule is designed to promote
competition among broadcast television stationsin local television markets, and the

Commission has tentatively concluded that it is not yet appropriate to consider
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competition from non-broadcast sources in evaluating whether the rule remains
necessary. Even if the Commission were to consider such competition, Entravision,
which supported ownership of up to two stations in all markets and up to three stationsin
markets with 18 or more television stations, conceded that such consolidation islikely to
threaten the Commission’s competition and diversity goals by jeopardizing small and
mid-sized broadcasters. To combat these harms, Entravision proposed a series of
“behavioral regulations’ that the Commission could adopt in tandem with loosening the
ownership restrictions. The Commission declined to adopt this proposal in the 2006
Quadrennial Review proceeding, a decision that was upheld in Prometheus 11, and the
Commission sees no changesin the local television marketplace that would warrant
reconsideration of the Commission’s previous decision. The Commission haslong
applied structural local media ownership rules and has previously rejected proposals for
instituting behavioral rules. The Commission proposes to affirm this approach, asit
continues to believe that behavioral rules are not appropriate substitutes for structural
local media ownership rules. The Commission seeks comment on this proposal. Without
significant evidence of the public interest benefits that could result from the ownership of
three stations in alocal market, the Commission does not believe that there is adequate
justification at this time for increasing the numerical limits.

22.  Top-Four Prohibition. The Commission proposes to continue to prohibit

mergers between two top-four-rated stations in alocal market, consistent with the
tentative conclusion in the NPRM. The Commission tentatively finds that the top-four
prohibition remains necessary to promote competition in the local television marketplace.

The Commission seeks comment on whether there have been any developments since the
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NPRM that it should consider with regard to thisissue.

23.  Consistent with previous Commission decisions, the Commission
proposes to continue to prohibit mergers involving two of the top-four stationsin a
market because it believe such combinations would be the most deleterious to
competition. The Commission has previously identified potential harms associated with
top-four combinations, and the Commission found no evidence in the 2010 Quadrennial
Review record to disturb the Commission’s previous findings. Accordingly, the
Commission continues to believe that top-four combinations would often result in a
single firm obtaining a significantly larger market share than other firmsin the market
and that such combinations could create welfare harms. Top-four combinations have
been found to reduce incentives for local stations to improve their programming, as once
strong rivals suddenly have incentives to coordinate their programming in order to
minimize competition between the commonly owned stations. In addition, in general,
there remains a significant “cushion” of audience share points that separates the top-four
stations in amarket from the fifth-ranked station. Accordingly, the Commission
tentatively finds that the public interest is best served by retaining the top-four
prohibition. The Commission seeks comment on this tentative conclusion.

24. The NPRM also sought comment on certain circumstances in which a
licensee is able to obtain control over two of the top-four stations in a market through a
transaction or series of transactions, sometimes referred to as “ affiliation swaps,” that do
not require prior Commission approval. Based on its review of the 2010 Quadrennial
Review record, the Commission tentatively finds that such transactions should be subject

to the top-four prohibition because it believes they circumvent the intent of the rule and
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are not in the public interest. The Commission seeks comment on whether it should
adopt this approach.

25.  Ingeneral, national network affiliation isasignificant driver of astation’s
audience share. The Commission has previously found that, nationally, the Big Four
networks (i.e., ABC, CBS, Fox, and NBC) are the highest rated networks and that, in
general, the national audience statistics are reflected in the rankings in the local markets.
Recent Nielsen data confirm thisfinding. Accordingly, an affiliation swap involving a
top-four station and a non-top-four station will nearly always result in the non-top-four
station becoming a top-four station after the swap. Because such affiliation swaps do not
involve the assignment or transfer of a station license, the transaction is not subject to
prior Commission approval under Section 310(d) of the Communications Act of 1934.
Thus, by engaging in an affiliation swap, parties can achieve atop-four station
combination that would otherwise have been prohibited by the Commission’s rules.

26.  Thisfact isevidenced in the Honolulu, Hawaii, DMA, where an affiliation
swap between atop-four station and a non-top-four station — which was commonly
owned with a different top-four station in the market — was executed. In addition to the
affiliation swap, the parties swapped certain of the stations’ non-network programming
and the stations' call signs, purportedly to avoid viewer confusion. Thus, the stations
(though not the licenses) effectively changed hands without prior Commission approval
— approval that was not technically required. Consistent with the Commission’s
observation above regarding the correlation between affiliation with a Big Four network
and market rank, following the affiliation swap, the non-top-four station became a top-

four station. By structuring these transactions so as to evade Commission review, a
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single entity was able to acquire control over a second top-four station in the market, a
result that is prohibited under the local television ownership rule.

27.  The Commission tentatively finds that transactions involving the sale or
swap of network affiliations between in-market stations that result in an entity holding an
attributable interest in two top-four stations can be used to evade the top-four prohibition.
Accordingly, in order to close this loophole, the Commission proposes to clarify that such
transactions must comply with the top-four prohibition at the time the agreement is
executed. Specifically, the Commission believes an entity should not be permitted to
directly or indirectly own, operate, or control two television stationsin the same DMA
through the execution of any agreement (or series of agreements) involving stations in the
same DMA, or any individual or entity with a cognizable interest in such stations, in
which a station (the new affiliate) acquires the network affiliation of another station (the
previous affiliate), if the change in network affiliations would result in the licensee of the
new affiliate, or any individual or entity with a cognizable interest in the new affiliate,
directly or indirectly owning, operating, or controlling two of the top-four rated television
stationsin the DMA at the time of the agreement. In addition, the Commission proposes
that, for purposes of making this determination, the new affiliate’ s post-consummation
ranking would be the ranking of the previous affiliate at the time the agreement is
executed, determined in accordance with § 73.3555(b)(1)(i) of the Commission’srules.
The Commission proposes to find any party that has control over two top-four stationsin
the same DMA as aresult of such transactionsto be in violation of the top-four
prohibition and subject to enforcement action. Application of this rule would be

prospective, and parties that acquired control over a second in-market top-four station by
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engaging in such transactions prior to the release date of a decision to adopt such arule
would not be subject to divestiture or enforcement action. Consistent with

KHNL/KGMB License Subsidiary, such transactions that would not be subject to such a

rule could still be considered in the context of individual licensing proceedings. All
future transactions would be required to comply with the Commission’ srulesthen in
effect. The Commission seeks comment on these proposals. In addition, it seeks
comment on whether and how station owners are attempting to circumvent the top-four
prohibition, or any other of the media ownership rules, through the invention of similar
devices. While the Commission has tentatively determined that the present
circumstances support prospective application of this rule, parties are on notice that
similar efforts to evade the media ownership rules could be subject to enforcement action.

28.  The Commission seeks comment on whether this application of the top-
four prohibition is consistent with the Commission’s policy to avoid constraints on
commercial activities that are designed to effect station improvements. The Commission
continues to encourage licensees to improve the quality of the programming and
operation of their stations in ways that are consistent with the Commission’s rules and
policies. Moreover, the Commission does not believe that closing thisloophole in the
top-four prohibition violates the First Amendment. |ndeed, recent constitutional
challenges to the media ownership rules have been rejected, and the Commission
tentatively finds that this application of the top-four prohibition withstands First
Amendment scrutiny for the same reasons.

29.  While certain commenters argued to the contrary, for the reasons

discussed herein, acquiring control over a second in-market top-four station through the
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transactions described above is easily distinguishable from other, legitimate actions a
station may undertake to increase ratings at the expense of a competitor. In addition,
Sinclair cautioned the Commission against interfering in the free market negotiation of
affiliation agreements — which it asserted occur often and for valid business reasons —
based upon a single instance where the Commission believes an affiliation swap
constituted an “end run” around the top-four prohibition. Contrary to Sinclair’s assertion,
the Commission does not believe that it is necessary, or wise, to permit additional parties
to evade the top-four prohibition before it acts, nor does it believe that this proposal is
likely to have a significant impact on the negotiation of affiliation agreements.
Consistent with Sinclair's comments, the Commission believes that the negotiation of
affiliation agreements typically does not involve affiliation swaps and, therefore, would
be unaffected by this proposal. And while such swaps may not occur often, given the
potential of such transactions to undermine the local television ownership rule, the
Commission believes that the application of the top-four prohibition to such transactions
would be necessary. The Commission does not believe there is areliable marketplace
solution that would restrain the use of affiliation swaps to evade the top-four prohibition.
The Commission seeks comment on these views.

30. Eight-Voices Test. Consistent with the proposal in the NPRM, the

Commission tentatively concludes that a merger between two in-market stations with
overlapping contours should not be permitted unless there would be at least eight
independently owned commercial and noncommercial television stations remaining in the
market post-merger, and at |east one station is not atop-four station. The Commission

tentatively finds that the eight-voices test continues to be necessary to promote
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competition in lacal television markets. The Commission seeks comment on these
tentative conclusions.

31l.  The Commission’sview isthat the 2010 Quadrennial Review record does
not reveal sufficient changesin the local television marketplace to warrant modification
of the eight-voicestest at thistime. Consistent with the Commission’s prior position, the
Commission tentatively finds that, in order to permit common ownership of two in-
market stations with digital NLSC overlap, there should be a minimum of eight
independently owned and operated television stations in the market post-merger. The
Commission believes this minimum threshold would help ensure robust competition
among local television stations in the markets where common ownership is permitted
under its proposed rule, asit would increase the likelihood that each such market would
be served by stations affiliated with each of the Big Four networks as well as at |least four
independently owned and operated stations unaffiliated with these major networks.
Indeed, nearly every market with eight or more full-power television stations — absent a
waiver of the local television ownership rule or unique circumstances — is served by
each of the Big Four networks and at least four independent competitors unaffiliated with
aBig Four network. Competition among these independently owned stationsis
important, as it servesto improve the programming offered both by the major network
stations and the independent stations, including increased local news and public interest
programming. The Commission notes that this competition is perhaps most valuable
during the parts of the day in which local broadcast stations do not transmit the
programming of affiliated broadcast networks. Moreover, because there continues to be a

significant gap in audience share between the top-four stations in a market and the
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remaining stations in most markets, the Commission continues to believe that it is
appropriate to retain the eight-voices test, which helps to promote at least four
independent competitors before common ownership is allowed. The Commission seeks
comment on the tentative conclusion that, in light of this concentration and consistent

with the 2006 Quadrennial Review Order (73 FR 9481, Feb. 21, 2008, FCC 07-216, rel.

Feb. 4, 2008), it remains prudent to require the presence of at least four additional
independently owned and operated competitors in the market in order to promote
competition in the local television market before permitting any common ownership in
that market. The Commission is most interested in learning whether any new information
has become available since the NPRM that it should take into account in considering this
Issue.

32.  The Commission tentatively finds that it is appropriate to include only
full-power television stationsin the voice count. The primary purpose of theruleisto
promote competition among broadcast television stationsin local television viewing
markets; therefore, the Commission tentatively finds that it would be inappropriate to
include other types of media when counting voices. The Commission notes that in the

2006 Quadrennial Review Order the Commission addressed the Sinclair court’s

criticisms of the eight-voicestest, specifically the rationale for defining voices differently
in the radio-television cross ownership rule and the local television ownership rule. The
Commission detailed its rationale for limiting voices in the television rule to only full-
power television stations, a rationale that was subsequently upheld on appeal in
Prometheus I1, and to which the Commission proposes to continue to adhere herein. The

Commission seeks comment on its view that Sinclair does not compel the Commission to
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include additional voicesin the eight-voices test.

33.  Market Size Waivers. The NPRM sought comment on whether the

Commission should adopt awaiver standard for markets where the rules would otherwise
limit ownership to asingle television station, and, if so, how such awaiver standard
should be structured. The NPRM sought comment also on whether such a market size
waiver, which could even allow combinations between top-four stations, would promote
additional local news offerings in small markets that are less able to support four local
news operations. Based on review of the 2010 Quadrennial Review record, the
Commission tentatively concludes that a market size waiver standard is not necessary.
Instead, the Commission tentatively concludes that retention of the existing failed/failing
station waiver policy would serve the public interest and it seeks additional comment on
whether to relax the waiver criteria or establish additional grounds for waiver.

34.  The Commission seeks comment on the tentative conclusion that
establishing a new market size waiver standard is not needed. Having evaluated the
various proposed waiver standards proffered by commenters, the Commission is
concerned that many of the proposed waiver criteria would be difficult to monitor or
enforce, are not rationally related to the ability of each station to compete in the local
market, and could be manipulated in order to obtain awaiver. Ultimately, the
Commission predicts that such standards would significantly expand the circumstances in
which awaiver of the local television ownership rule would be granted. The
Commission is concerned that such relaxation would be inconsistent with the tentative
conclusion that the public interest is best served by retaining the existing television

ownership limits. Moreover, the Commission believes that the existing waiver standard
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is not unduly restrictive and that it provides appropriate relief in markets of all sizes.
Waiver of itsrulesis meant to be exceptiona relief, and the Commission tentatively finds
that the existing waiver criteria strike an appropriate balance between enforcing the
ownership limits and providing relief from the rule on a case-by-case basis.

35. In addition, the Commission tentatively findsthat it is not necessary to
modify the existing waiver standard in order to promote additional local news, as the
current policy already indirectly takes this into consideration in cases involving failing
stations. Indeed, parties frequently pledge to continue and/or increase local news
offerings in order to demonstrate that the proposed transaction would produce public
interest benefits. The Commission’s commitment to promoting increased local news
remains strong, and the Commission believes that the existing waiver policy helps further
that goal. The Commission seeks comment on whether there is new information since
the NPRM that would alter its preliminary views on thisissue.

36.  The Commission seeks comment on the tentative conclusion that
maintaining the failed/failing station waiver policy will serve the public interest. While it
proposes to retain the existing failed/failing station waiver policy, it acknowledges that
some industry participants have argued that certain elements of the existing policy are too
restrictive. Accordingly, the Commission seeks comment on potential changes to the
policy to address those circumstances. For example, are there circumstances in which the
Commission should refrain from applying the four-percent all-day audience share
requirement or adopt a higher threshold? If so, what circumstances would justify such a
change? Are any other changes appropriate? The Commission encourages commenters

to provide alternative waiver criteriafor its consideration, including specific justifications
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for such criteria, aswell asthe potential impact on its policy goals.

37.  Multicasting. The NPRM sought comment on whether the transition to

digital television, and specifically a station’s ability to multicast multiple program
streams has eliminated the need to permit common ownership of two stations in local
television markets, as the local television ownership rule does. The 2010 Quadrennial
Review record does not persuade the Commission that multicasting justifies imposition
of asingle-station ownership restriction or other tightening of the current ownership
limits. The Commission seeks comment on whether there have been any developments

since the NPRM that should cause it to reevaluate this position.

38.  The Commission tentatively concurs with the broadcast commenters that,
while multicasting has produced public interest benefits, the ability to multicast does not
justify tightening the current numerical limits. Based on evidence in the 2010
Quadrennial Review record, broadcasting on a multicast stream does not — at present —
produce the cost savings and additional revenue streams that can be achieved by owning
a second in-market station. Therefore, tightening the numerical limits might prevent
those broadcasters in markets where common ownership is permitted under the existing
rule from achieving the efficiencies and related public interest benefits associated with
common ownership. Accordingly, the Commission’ s view based on the most recent
record isthat it is not appropriate to adjust the numerical limits as aresult of stations
multicasting capability. The Commission seeks comment, however, on whether it should
reconsider its position within the context of the 2014 Quadrennial Review proceeding.
The Commission notes that it has authorized channel sharing by broadcast television

stations in connection with the incentive auction of broadcast television spectrum and that
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the statutory provision mandating the incentive auction protects the must-carry rights of
stations that voluntarily relinquish spectrum usage rights in order to channel share. The
Commission seeks comment on the potential impact of this aspect of the incentive
auction for purposes of the media ownership rules.

39. Moreover, as discussed above, the Commission tentatively finds that the
public interest is served by retaining the current numerical ownership limits; it believe
that doing so would promote competition in local television markets. Therefore, asthe
court noted in Prometheus 11, even if multicasting did generate cost savings and new
revenue streams similar to owning a second in-market station — though the Commission
believes that at present it does not — the Commission is not required “to promulgate a
more restrictive rule just because entities may gain similar economies of scale and
generate new revenue by multicasting.” Indeed, for the reasons discussed herein, the
Commission proposes not to make such a change, and it seeks comment on the potential
consequences of such an approach for purposes of the 2014 Quadrennial Review.

40. The NPRM sought comment also on the impact of dual network
affiliations on local markets and whether the Commission should limit the ability of
stations to utilize their multicast capacity to form dual affiliations with certain networks.
As discussed below, the Commission proposes to decline to regulate such dual
affiliations in the context of the media ownership rules at thistime, and it seeks comment
on thisproposal. The Commission seeks comment on multicasting issuesin general and,
in particular, on any potential impact on the incentive auction.

4]1. The Commission does not believe the 2010 Quadrennial Review record

supports regulation within the context of its media ownership rules to restrict the use of
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multicast capability to form dual affiliations. The commenters were primarily concerned
with such dual affiliations involving two Big Four networks. Evidence available during
the 2010 proceeding indicates that dual affiliations involving two Big Four networks via
multicasting are generally — if not exclusively — limited to smaller markets with an
insufficient number of full-power commercial television stations to accommodate each
Big Four network or where other unique marketplace factors are responsible for creating
the dual affiliation arrangements. BIA data from 2012 indicate that there are
approximately 40 instances of dual affiliation via multicasting involving multiple Big
Four networks. Each market in which the Commission identified such dual affiliation
was outside the top-100 ranked DMAS, with the vast majority of such markets —
approximately 73 percent — containing three or fewer full-power commercial television
stations. These findings are consistent with the data and estimates provided by cable
commenters, as a significant majority of the dual affiliations identified in these comments
involved a Big Four network and a*“Little Two” network (i.e., The CW or
MyNetworkTV). The Commission tentatively finds that Big Four/Little Two dual
affiliations via multicasting, regardless of market rank, do not raise sufficient competitive
concerns to justify an amendment to the local television ownership rule. While there may
be potential harms that result from certain dual network affiliations, the Commission
tentatively agrees with broadcast commenters that the potential benefits of dual affiliation
viamulticasting in these smaller markets, including dual affiliation with more than one
Big Four network, outweigh any potential harms to the Commission’s policy goals.
Indeed, the Commission believes that a significant benefit of the multicast capability is

the ability to bring more local network affiliates to smaller markets, thereby increasing
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access to popular network programming and local news and public interest programming
tailored to the specific needs and interests of the local community. Based on the 2010
Quadrennial Review record, it appears that marketplace incentives operate to limit the
occurrence of dual affiliations via multicasting involving multiple Big Four networks to
these smaller markets. For these reasons, the Commission tentatively declines to regulate
dual affiliations at this time, and the Commission seeks comment on this approach within
the context of any marketplace changes that may have occurred since the NPRM.

42. Minority and Female Ownership. The Commission sought comment on

the impact of the proposed local television ownership rule on minority and female
ownership opportunities, as well as the impact of diverse television ownership on
viewpoint diversity. The Commission tentatively finds that the local television

ownership rule proposed in this Further Notice of Proposed Rulemaking is consistent

with its goal to promote minority and female ownership of broadcast television stations.
The Commission seeks comment on this tentative conclusion.

43.  Asdiscussed above, the Commission tentatively finds that the 2010
Quadrennial Review record demonstrates that the existing local television ownership rule
remains necessary to promote competition among broadcast television stations in local
markets. Moreover, the Commission believes the competition-based rule would also
indirectly advance its viewpoint diversity goal by helping to ensure the presence of
independently owned broadcast television stations in the local market, thereby increasing
the likelihood of avariety of viewpoints. In addition, while the Commission does not
propose to retain the rule with the specific purpose of preserving the current levels of

minority and female ownership, the Commission tentatively finds that retaining the
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existing rule would effectively address the concerns of those commenters who suggested
that additional consolidation would have a negative impact on minority and female
ownership of broadcast television stations. The Commission notes also that it proposes to
retain without modification the current failed/failing station waiver policy, including the
out-of-market-buyer solicitation requirement — the failed station solicitation rule (FSSR)
— which promotes new entry in a market by ensuring that out-of-market entities
interested in purchasing a station, including minorities and women, will have an
opportunity to bid. The Commission seeks comment on how any developments since the
NPRM may affect these tentative findings. In addition, the Commission seeks comment
on whether the incentive auction has the potential to impact minority and female
broadcast ownership and whether any such impacts should affect the 2014 Quadrennial
Review.
2. Local Radio Ownership Rule
a. Introduction

44, Based on the 2010 Quadrennia Review record, the Commission
tentatively finds that the current local radio ownership rule remains necessary in the
public interest and should be retained without modification. The Commission believes
that the rule is necessary to promote competition. In addition, the Commission believes
that the radio ownership limits promote viewpoint diversity “by ensuring a sufficient
number of independent radio voices and by preserving a market structure that facilitates
and encourages new entry into the local media market.” Similarly, the Commission
tentatively finds that a competitive local radio market helps to promote localism, as a

competitive marketplace will lead to the selection of programming that is responsive to
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the needs and interests of the local community. The Commission tentatively finds also
that the local radio ownership rule is consistent with its goal of promoting minority and
female ownership of broadcast television stations. Finally, the Commission believes that
these benefits outweigh any burdens that may result from its proposal to retain the rule
without modification. The Commission seeks comment on these tentative conclusions.
45, In accordance with these tentative conclusions, the Commission proposes
that an entity may continue to own: (1) up to eight commercial radio stationsin radio
markets with 45 or more radio stations, no more than five of which can be in the same
service (AM or FM); (2) up to seven commercial radio stations in radio markets with 30-
44 radio stations, no more than four of which can be in the same service (AM or FM); (3)
up to six commercial radio stations in radio markets with 15-29 radio stations, no more
than four of which can be in the same service (AM or FM); and (4) up to five commercial
radia stations in radio markets with 14 or fewer radio stations, no more than three of
which can be in the same service (AM or FM), provided that an entity may not own more
than 50 percent of the stations in such a market, except that an entity may always own a
single AM and single FM station combination. The Commission seeks comment on the
costs and benefits of its proposal to retain the existing local radio ownership rule. To the
greatest extent possible, commenters should quantify the expected costs or benefits of
retaining the rule and provide detailed support for any actual or estimated values
provided, including the source of such data and/or the method used to calculate reported
values.
b. Background

46. In the NPRM, the Commission proposed to retain the local radio
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ownership rule without modification, including the AM/FM subcaps, and sought
comment on thistentative conclusion. The Commission also sought comment on
whether and, if so, how, to incorporate new audio platformsinto the rule and on the
impact of such platforms on the broadcast radio industry. In addition, the NPRM sought
comment on whether to adopt a specific waiver standard for the local radio ownership
rule and on how the proposed rule would affect minority and female ownership
opportunities.

c. Discussion

47, Market. Inthe NPRM, the Commission tentatively concluded that the
relevant market for review of the local radio ownership ruleisthe radio listening market
and that it is not appropriate, at thistime, to expand that market to include non-broadcast
sources of audio programming. Based on the Commission’ sreview of the 2010
Quadrennial Review record, it believes this approach is appropriate, and it seeks
comment on whether it should maintain this market definition.

48.  The Commission tentatively finds that, for purposes of the Commission’s
ownership rules, non-broadcast sources of audio programming are not yet meaningful
substitutes for broadcast radio stations with respect to either listeners or advertisers.
While aternate platforms such as satellite radio and Internet-delivered audio are growing
in popularity, broadcast radio remains the dominant radio technology. 1n 2012, 92
percent of Americans age 12 or older listened to broadcast radio, afigure that has
remained essentially constant over the last decade. Satellite radio still serves only a small
portion of the population, even though its subscription rates continue to climb. And

though recent data suggest that a significant portion of adult U.S. broadband households
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(42 percent) listen to Internet-delivered audio programming, the Commission notes that
millions of U.S. households continue to lack broadband connections. In addition, only 14
percent of Internet radio listenerslisten in their cars, where most broadcast radio listening
occurs. Thus, the Commission tentatively concludes that Internet-delivered audio
programming is not yet a meaningful substitute for broadcast radio listening for most
listeners. The Commission seeks comment on this tentative conclusion and invites
commenters to provide any more recent relevant information and data.

49.  The Commission believes, moreover, that satellite radio and content
delivered viathe Internet generally are national platformsthat are not likely to respond to
competitive conditions in local markets. Satellite radio content is uniform nationally, and
thereis no evidence in the record that content decisions are made based on competitive
conditionsin local markets. Similarly, there is no evidence in the record that Internet
radia stations and other Internet-delivered audio programming providers (excluding
streams of local broadcast radio stations) modify their programming decisions to respond
to competitive conditions in local markets. Ultimately, the Commission tentatively finds
that only local broadcasters provide programming based on the unique characteristics of
their respective local markets. Asthe Commission has stated previoudly, it isthe
competition between such rivals that most benefits listenersin alocal market and serves
the public interest — competition that is currently lacking from non-broadcast audio
alternatives. Therefore, the Commission proposes to continue to limit the relevant market
for the local radio ownership rule to broadcast radio stationsin local radio listening
markets, and it seeks comment on this proposal.

50. In addition, broadcast radio’ s consistently strong position in both local and



national advertising markets appears to support the Commission’ s tentative finding that
non-broadcast sources of audio programming are not significant competitors at this time.
Broadcasters asserted that the Commission should expand the relevant market for review,
in part, because of competition for advertising revenue from non-broadcast audio sources;
however, recent advertising data do not support this contention. From 2008 through
2011, broadcast radio’ s local advertising revenue market share increased each year,
reaching 16.6 percent in 2011. In the national advertising market during that same time
period, broadcast radio’s market share remained stable (between 1.8 and 2.0 percent). By
contrast, satellite radio’ s advertising revenue market share in both the local and national
markets did not exceed 0.1 percent. And while*Internet advertising” has seen significant
gainsin advertising revenue market share both locally and nationally, evidence suggests
that the revenue is not attributable in any significant portion to providers of Internet-
delivered audio programming. For example, in 2011, online-only audio programming
providers were estimated to have earned approximately $295 million in advertising
revenue. By contrast, in 2011, the total broadcast radio advertising revenue market was
projected at approximately $17.8 billion. The Commission notes that NAB conceded that
local radio broadcasting revenues have improved in recent years, but it argued that there
has been a“structural change in the audio marketplace” because overall revenues were
below levels earned in 2005 and 2006 and are not expected to reach those levels until
2015. While total advertising revenue for local radio stations did decline from 2006-
2009, with the most significant declines in 2008 and 2009, the evidence does not support
the conclusion that this was a result of a unique change in the audio marketplace; instead,

the total advertising market for all media experienced a significant contraction that was
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most likely the result of the global financia crisis that impacted nearly all markets.
Moreover, overall advertising revenues for the broadcast radio industry have steadily
improved since 2010 and are predicted to grow through 2020. However, the Commission
seeks comment on whether any structural changes have occurred in the audio
marketplace and, if so, whether to adjust the 2014 Quadrennial Review analysisto
account for such changes. The Commission seeks comment on whether there have been
any significant changes since these figures became available.

51. Market Size Tiers. The NPRM proposed to retain the current approach of

setting numerical limits based on market size tiers and determining the market size based
on the number of commercia and noncommercial radio stations in the local market. The
Commission tentatively concludes that it should adopt these proposals and seek comment
on this approach.

52.  The Commission tentatively declines to modify the current rule’s method
of calculating the number of stations alicensee owns. The Commission seeks comment
on Mid-West Family’ s assessment that the Prometheus | decision mandates an
adjustment, in light of the court’s Prometheus Il decision upholding the existing rule’s
methodology. The Commission’s preliminary view isthat adopting Mid-West Family’s
approach would permit potentially significant consolidation in local radio markets, which
would be inconsistent with the rationale for the Commission’s proposal, discussed in
greater detail below, to retain the existing numerical ownership limits. Finally, the
Commission proposes to reject Mt. Wilson's proposal. Asdiscussed in greater detall
below in the context of the AM/FM subcaps, digital radio is still agrowing technology;

there is no mandate requiring its adoption; and it has not yet achieved widespread
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deployment or consumer acceptance. Therefore, the Commission tentatively finds that it
is premature to amend its local radio ownership rule as aresult of digital technology, and
it seeks comment on this approach.

53. Numerical Limits. The NPRM proposed to retain the existing numerical

limits. In addition, the NPRM sought comment on Clear Channel’ s proposal to allow
increased ownership in larger markets by creating additional tiers. Clear Channel
suggested an increase from eight to ten in the number of stations a single entity may own
in markets with between 55 and 64 stations and from eight to twelve in the number of
stations that a single entity may own in markets with 65 or more stations. No party
provided comments on this proposal and, as discussed below, the Commission tentatively
finds that the record supports retaining the existing numerical limits (i.e., the existing
number of tiers and the numerical limits associated with each); therefore, it tentatively
declines to adopt the new ownership tiers proposed by Clear Channel. As discussed
above, many commenters in the 2010 Quadrennial Review proceeding supported the
Commission’s proposal to retain its existing limits, while other commenters argued in
favor of loosening or tightening the existing limits. However, no commenters proposed
specific numerical limits to replace the existing limits. For the reasons discussed below,
the Commission proposes to adopt the tentative conclusion in the NPRM to retain the
existing numerical ownership limits for each existing market size tier.

54. In the 2006 Quadrennial Review Order, the Commission rejected callsto

relax the numerical ownership limits, finding instead that retaining the existing limits was
necessary to protect against excessive market concentration. The Commission noted that,

following the relaxation of the local radio ownership limits by Congressin the 1996 Act,
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there had been substantial consolidation of radio ownership both nationally and locally.
Evidence in the record demonstrated that, in local markets, the largest firms often
dominated the market in terms of audience and revenue share. The Commission
ultimately concluded not only that the existing limits were not unduly restrictive, but also
that permitting additional consolidation would not be in the public interest. The
Prometheus Il court upheld the Commission’s decision.

55. The Commission determined also in the 2006 Quadrennia Review Order

that tightening the radio ownership limits was not justified based on the record. The
Commission held that tightening the ownership limits would be inconsi stent with
Congress's decision to relax the limitsin the 1996 Act and would ignore the financial
stability that consolidation brought to the radio industry. In addition, the Commission
determined that tightening the rule would require significant divestitures that would
disrupt the radio marketplace and could undermine the ability of local stationsto provide
quality programming to their local markets. While acknowledging that grandfathering
was an option to avoid the disruptive impact of divestitures, the Commission determined
that grandfathering in this instance would not be in the public interest.

56. Based on the 2010 Quadrennial Review record, the Commission
tentatively finds that the competitive conditions in the radio marketplace that supported

the Commission’s decision to retain the existing numerical limits in the 2006 Quadrennial

Review Order are essentially unchanged. Evidence from 2012 showsthat in local
markets, the largest commercial firms continue to enjoy substantial advantages in revenue
share — on average, the largest firm in each Arbitron Metro market has a 45 percent

share of the market’ s total radio advertising revenue, with the largest two firms
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accounting for 73 percent of the revenue. In more than athird of all Arbitron Metro
markets, the top two commercial station owners control at least 80 percent of the radio
advertising revenue. With respect to ratings, the top-four firms continue to dominate
audience share. Therefore, the Commission does not believe the public interest would be
served by relaxing the existing numerical limits. The Commission seeks comment on
whether there are any more recent data that point toward a different conclusion.

57.  The Commission notes aso that the record in the 2010 Quadrennial
Review proceeding does not reflect changes in the marketplace that warrant
reconsideration of the Commission’s previous decision not to make the limits more
restrictive, as some commenters recommended. The Commission believes that tightening
the restrictions would disregard the previously identified benefits of consolidation in the
radia industry and would be inconsistent with the 1996 Act. Further, tightening the rule
would require divestitures that the Commission believes would be disruptive to the radio
industry and would upset the settled expectations of individual owners. The Commission
seeks comment on whether any benefits derived from tightening the limits would
outweigh these countervailing considerations. 1n addition, the Commission seeks

comment on its continued belief that, for the reasons stated in the 2006 Quadrennia

Review Order, tightening the limits while grandfathering existing combinations would
not be in the public interest and should be avoided.

58. Clarification of Application of Local Radio Ownership Rule. 1nthe 2002

Biennial Review Order, the Commission adopted the current standard of using Arbitron

Metro areas, where available, for the application of the numerical radio ownership limits.

At that time, the Commission also adopted certain procedures and safeguards designed to
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guide the implementation of the revised local radio ownership rule and to deter parties
from attempting to circumvent the rule through the manipulation of Arbitron market
definitions. Y ears of experience applying the current approach suggest certain aspects of
the current standard that the Commission believes merit clarification or further action to

fulfill the intent of the 2002 Biennia Review Order.

59. Multiple parties raised other issues in the 2010 Quadrennial Review
proceeding that the Commission tentatively declines to address specifically herein. Mid-
West Family requested changes to the grandfathering rules regarding transfers of control
due to death or other departure of shareholders/partners of closely held businesses,
asserting that such transfers of control should be treated the same as transfers that occur
pursuant to awill or intestacy. In addition, UCC et al. argued that the Commission

should consider reversing its decision in the 2002 Biennial Review Order to grandfather

certain radio station combinations, particularly in light of the elimination of the eligible
entity exception, which they asserted could present ownership opportunities for
minorities and women. By contrast, Frandsen argued that the Commission should permit
the sale of grandfathered clustersto any party. The Commission tentatively declines at
this time to address the issues raised by Mid-West Family, UCC et a., and Frandsen. As
the Commission has proposed to retain the existing numerical limits, it sees no reason at
thistime to reverse or expand the grandfathering policies that apply to existing
combinations. The Commission has previously found Mid-West Family’ s requested
relief to be outside the scope of the quadrennial review proceeding. Moreover, as
discussed herein, the Commission has proposed to reinstate the eligible entity exception.

60.  The 2002 Biennia Review Order prohibits a party from receiving the
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benefit of achange in Arbitron Metro boundaries or “home” market designation unless
that change has been in place for at least two years (or, in the case of a“home”
designation change, the station’s community of license is within the Metro). The
Commission does not apply the two-year waiting period to Arbitron Metro changes
resulting from a Commission-approved change in community of licenseto an area
outside the Metro’s boundaries. The Commission proposesto clarify that the exception
to the waiting period for Commission-approved changes applies only where the
community of license change also involves the physical relocation of the station facilities
to a site outside the relevant Arbitron Metro market boundaries. Otherwise, the licensee
of astation currently located in an Arbitron Metro could use the exception to reduce the
number of its stations listed as “home” to that Metro, without triggering the two-year
waiting period and without any change in physical coverage or market competition,
merely by specifying anew community of license located outside the Metro. Thus, this
clarification safeguards the local radio ownership limits from manipulation based on
Arbitron market definition. The Commission seeks comment on this proposed
clarification.

61. Note 4 to § 73.3555 of the Commission’srules (Note 4) grandfathers
existing station combinations that do not comply with the numerical ownership limits of
§ 73.3555(a). Certain circumstances, however, require applicants to come into
compliance with the numerical ownership limits despite the fact that the relevant station
may have been part of an existing grandfathered cluster. One such circumstanceisa
community of license change, which occasionally can lead to difficulty in the case where

an applicant with a grandfathered cluster of stations seeks to move a station’ s community
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of license outside the relevant Arbitron Metro. Given that the Commission relies on BIA
for market designations, such an applicant may be prevented from demonstrating
compliance with the multiple ownership limits because the station proposing to change its
community will continue to be listed by BIA as“home” to the Metro until the community
of license change has taken place. To resolve this practical issue, the Commission
tentatively proposes to alow atemporary waiver of the radio multiple ownership limits
for three monthsin this limited instance to allow BIA sufficient time to change the
affected station’s “home” designation following a community of license relocation. The
Commission also proposes to exempt from the requirements of Note 4 “intra-Metro”
community of license changes — from one community to another within the same
Arbitron Metro. The Commission tentatively finds that, in the majority of cases, such a
move will have little or no impact on the state of competition within the local market.
The Commission seeks comment on these proposed adjustments to the operation of Note
4,

62. In its comments in the 2010 Quadrennial Review proceeding, ARSO
renewed its longstanding request that the Commission redefine local radio markets for
Puerto Rico. ARSO argues that Arbitron’s definition of the entire island of Puerto Rico
asasingle Arbitron Metro market does not accurately reflect market and geographic
realities, which prevent stations from competing island-wide. ARSO requests that the
Commission: (1) redefine the local radio marketsin Puerto Rico using the eight
Metropolitan Statistical Areas defined by the Office of Management and Budget (OMB);
or (2) redefine the local radio markets using the three Combined Statistical Areas defined

by OMB; or (3) treat Puerto Rico as a non-Arbitron Metro area and redefine its local
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markets using contour-overlap methodology. The Commission has consistently waived
the Arbitron Metro definition for applicants in Puerto Rico and employed the contour-

overlap methodology in the course of implementing the 2002 Biennial Review Order.

The Commission has previously stated that it would address ARSO’ s request for relief in
afuture proceeding. The Commission seeks comment on ARSO’ s suggestions and on the
effectiveness of the Commission’s prior waivers of the definition in this context.

63. AM/EM Subcaps. The NPRM proposed to retain the existing AM/FM

subcaps, finding that the rationales for doing so set forth in the 2006 Quadrennial Review

Order were still valid, namely to promote new entry and to account for the technol ogical
and marketplace differences between AM and FM stations and thereby promote
competition. In addition, the NPRM sought comment on the impact of the digital radio
transition on the AM/FM subcaps, as well as issues regarding the aggregation of multiple
AM stations to provide signal coverage in large geographic areas or in areas with
mountainous terrain. Consistent with the proposal in the NPRM, the Commission
tentatively finds that there have not been significant changes in the broadcast radio
marketplace with respect to the rationale for maintaining the AM/FM subcaps since the

conclusion of the 2006 Quadrennial Review proceeding, and it proposesto retain the

existing AM/FM subcaps for the reasons set forth in the 2006 Quadrennial Review Order.
The Commission seeks comment on this approach.

64.  The Commission tentatively agrees with the commentersin the 2010
Quadrennial Review proceeding that supported retention of the AM subcapsin order to
promote new entry. Consistent with Commission precedent, the Commission believes

that broadcast radio, in general, continues to be a more likely avenue for new entry in the
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media marketplace — including entry by small businesses and entities seeking to serve
niche audiences — as aresult of radio’s ability to more easily reach certain demographic
groups and the relative affordability of radio stations compared to other mass media. AM
stations are generally the least expensive option for entry into the radio market, often by a
significant margin, and therefore permit new entry for far less capital investment thanis
required to purchase an FM station. While some commenters suggested that eliminating
the subcaps could result in divestiture of properties that could be acquired by new
entrants, the Commission tentatively finds that this speculative rationale is not
persuasive. Therefore, consistent with Commission precedent, it believes that the public
interest is best served by retaining the existing AM subcaps, which would continue to
further competition, and possibly aso viewpoint diversity, by promoting new entry. The
Commission seeks comment on thisissue and invites commenters to provide any new
relevant information that has become available since the NPRM.

65. In addition, the Commission tentatively finds that there continue to be
technical and marketplace differences between AM and FM stations that justify retention
of both the AM and FM subcaps in order to promote competition in local radio markets.
Asthe Commission has noted previously, FM stations enjoy unique technical advantages
over AM stations, such as increased bandwidth and superior audio signal fidelity. In
addition, AM signal propagation varies with the time of day (i.e., AM signastravel much
farther at night than during the day), and many AM stations are required to cease
operation at sunset. These technological differences often, but not always, result in
greater listenership and revenues for FM stations.

66.  Whilethe Commission has previoudy stated that digital radio technology



may help AM stations to level the playing field with FM stations, it tentatively finds that
thisis not yet the case. Deployment of digital radio technology for both AM and FM
stationsis limited and has not changed significantly in recent years. In addition, the
Commission believesit isimportant to consider consumer adoption when evaluating the
impact of digital radio on the technological and marketplace differences between AM and
FM stations. AM stations will not be able to realize the potential competitive benefits of
transitioning to digital if listeners are largely unable to receive the digital broadcasts.
Recent digital radio deployment data suggest that FM stations may actually be increasing
the technological divide through greater adoption rates of digital radio technology.
Furthermore, consumers have been slow to adopt radios capable of receiving digital
signals, though consumer awareness of the technology isrelatively high and there are
efforts to increase the availability of such radios, particularly as standard or optional
equipment in many new car models. The Commission proposes to continue to monitor
the impact of the digital radio transition in future media ownership proceedings. It seeks
comment on this approach.

67. Furthermore, the Commission tentatively finds that the recent changes to
the FM trandator rules, “to alow AM stations to use currently authorized FM trandlator
stationsto retransmit their AM service within their AM stations' current coverage areas’
have not yet significantly impacted the technological and marketplace differences
between AM and FM stations. While this change has been beneficial for many AM
stations, many more AM stations have not availed themselves of the opportunity and/or
lack the ability to do so. Consequently, the Commission believes that FM stations

generaly continue to enjoy significant advantages over AM stations. The Commission
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proposes to continue to monitor the impact of this change in future media ownership
proceedings, and it seeks comment on this approach. The Commission has recently
initiated a proceeding to explore ways to revitalize the AM band. Similarly, the
Commission proposes to monitor that proceeding for any future impact on the AM
marketplace that may warrant consideration in its media ownership proceedings. The
Commission seeks comment on any present implications of these revitalization efforts for
the 2014 Quadrennial Review.

68. Finally, while the technological and marketplace differences between AM
and FM stations generally benefit FM stations, and thus support retention of the FM
subcaps, there continue to be many markets in which AM stations are “significant radio
voices.” For example, a study provided by Clear Channel found that throughout the 300
Arbitron Metro markets, there are 187 AM stations ranked in the top five in terms of all-
day audience share. And according to NAB, AM stations are among the top revenue
earners in some of the largest radio markets (e.g., New Y ork, Chicago, and Los Angeles).
Therefore, the Commission tentatively finds that retention of the existing AM subcapsis
necessary to prevent a single station owner from acquiring excessive market power
through concentration of ownership of AM stations in markets in which AM stations are
significant radio voices.

69. In addition, as discussed above, the Commission tentatively concludes that
itisnot in the public interest to tighten the numerical ownership limits; therefore, the
Commission sees no need to reassess the subcaps associated with each numerical tier, as
proposed by Mt. Wilson. Indeed, tightening the subcaps absent a concurrent tightening

of the numerical ownership limits would result in an internal inconsistency in therule, as
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an entity would be unable to own all the stations otherwise permitted under certain
numerical tiers. For example, in markets with 30-44 stations, an entity currently may
own up to seven stations, provided that no more than four of the stations are in the same
service. If the subcap was tightened to three stations in the same service, an entity could
then only own up to six stations, even though the rul€’ s premise is that the public interest
is best served by permitting ownership of up to seven stationsin this particular market.
The Commission seeks comment on whether there is any reason the Commission should
adopt different subcaps despite this potential inconsistency.

70.  Market Size Waivers. Though the NPRM sought comment on whether to

adopt a specific waiver standard, no commenter proposed such a standard in the 2010
Quadrennial Review proceeding. The Commission tentatively declines to adopt a
specific waiver standard for the local radio ownership rule. The Commission seeks
comment on whether it is sufficient that, consistent with Commission precedent, parties
that wish to seek awaiver of the local radio ownership rule may do so pursuant to the
genera waiver standard under Section 1.3 of the Commission’srules.

71. Minority and Female Ownership. The Commission sought comment on

how the radio rule affects minority and female ownership opportunities, including
specific comment on the results of Media Ownership Study 7, which analyzes the
relationship between ownership structure and the provision of radio programming

targeted to African-American and Hispanic audiences. The Commission tentatively finds

that the radio ownership rule proposed in this Further Notice of Proposed Rulemaking is
consistent with the goal to promote minority and female ownership of broadcast radio

stations. The Commission seeks comment on this tentative conclusion.
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72.  Asnoted above, the Commission tentatively finds that retaining the
existing competition-based numerical limits would indirectly promote its viewpoint
diversity goal, in part by preserving ownership opportunities for new entrants, including
minority- and female-owned businesses. Moreover, part of the rationale for the proposal
to retain the AM/FM subcaps is to promote new entry, particularly in the AM band,
which has historically provided low-cost ownership opportunities for new entrants,
including minorities and women.

73.  The Commission tentatively declines to tighten the local radio rule’s
ownership limitsin order to promote increased minority and female ownership, as some
recommend. While the Commission remains committed to promoting minority and
female ownership, it is one of many — sometimes competing — goals that the
Commission must balance when setting the numerical ownership limits. As discussed
above, the Commission believes that tightening the local radio rule’ s ownership limits
would ignore the benefits of consolidation in the radio industry and therefore be
inconsistent with the 1996 Act. Furthermore, it believes that tightening the local radio
rule would require divestitures that would be disruptive to the radio industry. In addition,
while the Commission does not propose to retain the rule specifically to preserve the
current levels of minority and female ownership, it tentatively finds that retaining the
existing rule effectively would address the concerns of those commenters who suggest
that additional consolidation would have a negative impact on minority and female
ownership of broadcast radio stations. Ultimately, the Commission tentatively finds that,
based on the record in the 2010 Quadrennial Review proceeding, the current competition-

based limits reflect an appropriate balance of its policy goals and that retaining these
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limits would serve the public interest and simultaneously promote viewpoint diversity.
The Commission seeks comment on these tentative conclusions and invites commenters
to provide any evidence bearing on thisissue that has become available since the NPRM.
3. Newspaper/Broadcast Cross-Ownership Rule
a. Introduction

74.  Since 1975, the newspaper/broadcast cross-ownership rule (NBCO rule)
has prohibited common ownership of a daily newspaper and a full-power broadcast
station (AM, FM, or TV) if the station’ s service contour encompasses the newspaper’s
city of publication. This absolute ban on newspaper/broadcast cross-ownership remains
in effect today despite the Commission’s attempts over the last decade to modify the

restriction. Most recently, in the 2006 Quadrennial Review Order, the Commission

adopted a revised standard whereby waiver requests for certain mergersin the top 20
Nielsen DMAs were granted a favorable presumption. The Third Circuit, however,
vacated and remanded the revisions on procedural grounds, finding that the Commission
had failed to provide adequate public notice of its proposed rule pursuant to the APA.
Although the Court in Prometheus | affirmed the Commission’s conclusion that an
absolute ban is not necessary, the Court in Prometheus |1 did not reach the Commission’s
substantive modifications to the NBCO rule.

75.  The Commission continues to believe that some restriction on
newspaper/broadcast cross-ownership is necessary to protect and promote viewpoint
diversity in local markets. The Commission seeks comment on that tentative conclusion.
Thisview is consistent with the Commission’ s longstanding rationale for the NBCO rule.

As the Commission recognized in the 2002 Biennial Review Order, “[a] diverse and
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robust marketplace of ideasis the foundation of our democracy.” The Supreme Court has
recognized the importance of the Commission’ srole in promoting viewpoint diversity,
caling it a“basic tenet of national communications policy.”

76.  Asdiscussed below, daily newspapers and local television stations (and
their affiliated websites) continue to be the dominant providers of local news and
information to which consumers turn. Evidence in the 2010 Quadrennial Review
proceeding does not suggest that the Internet, for all its ability to make infinite sources of
information immediately and globally accessible, has yet tilted that balance. Thus, the
“diverse and antagonistic sources’ that the NBCO rule historically has protected — daily
newspapers and local television stations — are till the primary outlets of local news and
information that consumers use. Comments in the current record touting the localism
benefits of newspaper/broadcast cross-ownership or claiming a competitive need for
traditional media to achieve economies of scale in today’ s marketplace, while providing a
fuller understanding of the newsgathering efficiencies of cross-owned properties and the
current financial challenges facing traditional media, were not substantially different
from those made in previous reviews, and the Commission does not believe they diminish
the viewpoint diversity rationale for the rule. Moreover, the efficiencies that may be
gained from newspaper/broadcast combinations do not necessarily lead to gainsin
localism. As explained below, the Commission seeks comment on the extent to which
this dominance of daily newspapers and local televisions stations in the provision of local
news and information persists today.

77. However, the Commission found in previous reviews that the nearly 40-

year-old blanket prohibition on newspaper/broadcast cross-ownership is overly broad,
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and the Third Circuit upheld those findings. It is possible that some newspaper/broadcast
combinations could be allowed without unduly harming viewpoint diversity. To that end,
the Commission seeks comment on whether the prohibition on newspaper/radio
combinations should be lifted. The Commission asks what impact such a modification
would have on viewpoint diversity in local markets. Research shows that most radio
stations do not produce significant amounts of local news and that most consumers do not
rely on radio stations as their primary source of local news. Given that the
newspaper/television restriction has always been the crux of the NBCO rule, the
Commission seeks comment regarding the added val ue of the rule' s newspaper/radio
component. The Commission seeks comment, therefore, on whether there is sufficient
justification under the legal standards of Section 202(h) for continuing to restrict
newspaper/radio combinations. The Commission seeks comment also on the costs and
benefits associated with retaining or eliminating the restriction on newspaper/radio
combinations. To the greatest extent possible, commenters should quantify the expected
costs or benefits of the rule and any alternatives and provide detailed support for any
actual or estimated values provided, including the source of such data and/or the method
used to calculate reported values.

78.  The Commission invites comment also on whether and in what way it
should modify the newspaper/television cross-ownership restriction. Although further
comment is welcome, the Commission is disinclined to impose a bright-line rule
permitting combinations in certain circumstances. Instead the Commission seeks
comment on approaches that would maintain the ban on newspaper/television

combinations in all markets but that would allow applicants the opportunity to seek
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approval of particular transactions. The Commission could consider any waiver requests
on apurely case-by-case basis, assessing each request independently and considering the
totality of the circumstances each proposed transaction presents, including all asserted
and potentia likely public interest implications of the specific proposed combination.
The Commission seeks comment on this approach, including the costs and benefits
associated with a pure case-by-case review of waiver applications. To the greatest extent
possible, commenters should quantify the expected costs or benefits of this proposal and
any alternatives and provide detailed support for any actual or estimated values provided,
including the source of such data and/or the method used to cal cul ate reported values.

79.  The Commission also invites further comment on a case-by-case waiver
approach that would include presumptions that favor or disfavor the grant of waiver
requests in accordance with certain prescribed guidelines. This approach would build on

proposals in the NPRM to modify the vacated 2006 rule. Under this approach, a request

for waiver of the newspaper/television cross-ownership prohibition would be entitled to a
presumption that it is consistent with the public interest, convenience, and necessity to
allow an entity to own, operate, or control one daily newspaper and one full-power
television station in atop-20 Nielsen DMA provided that: (1) thetelevision station is not
ranked among the top-four television stations in the DMA, based on the most recent all-
day (9 am.—midnight) audience share, as measured by Nielsen or by any comparable
professional, accepted audience ratings service, and (2) at least eight independently
owned and operating major media voices will remain inthe DMA. Major media voices
would include full-power television broadcast stations and newspapers that are published

at least four days aweek within the DMA in the dominant language of the market and
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have a circulation exceeding 5 percent of the householdsin the DMA. Inall other cases
and in any DMA below the top-20 there would be a presumption that granting awaiver to
permit a newspaper/television combination is inconsistent with the public interest,
convenience, and necessity. A party seeking to overcome a presumption would carry the
burden of proof that the proposed combination will or will not unduly harm viewpoint
diversity within the DMA. As provided below, the Commission seeks comment on all
aspects of this framework, including the costs and benefits of each of the elements
discussed herein. To the greatest extent possible, commenters should quantify the
expected costs or benefits of this approach and any alternatives and provide detailed
support for any actual or estimated values provided, including the source of such data
and/or the method used to calculate reported values.

80.  Asdescribed in more detail below, the Commission seeks comment on
various other issues regarding a newspaper/television cross-ownership restriction. First,
any restriction would be modified to replace the obsolete analog Grade A contour with an
approach that approximates the outdated contour as closely as possible. The Commission
proposes to prohibit common ownership of afull-power television station and a daily
newspaper when: (1) the television station’s community of license and the newspaper’s
community of publication are in the same Nielsen DMA, and (2) the principal community
contour (PCC) of the television station, as defined in § 73.625 of the Commission’ s rules,
encompasses the entire community in which the newspaper is published. Second, the
restriction would not include the four-factor test that all waiver epplicants, even those
entitled to afavorable presumption, were required to satisfy under the 2006 rule. As

discussed below, the Commission believes that the factors are for the most part vague,
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subjective, difficult to prove and enforce, and/or not directly linked to viewpoint
diversity. Third, the restriction would not include a local news exception, such as the one
permitted by the 2006 rule under which the Commission reversed the negative
presumption against a waiver when the proposed combination involved a broadcast
station that had not been offering local newscasts and the applicants committed to airing
at least seven hours of local news per week after the transaction. As described below, the
Commission believes that the potential difficultiesin monitoring and enforcing the
exception would render it meaningless. Fourth, the Commission proposesto include in
any restriction an exception for merger applicants that demonstrate that either the
television station or the newspaper hasfailed or isfailing.

81. Finally, the Commission tentatively agrees with DCS that the NBCO rule
does not have a significant impact on minority ownership, and the Commission believes
that these modest revisions the Commission put forth for comment would be unlikely to
have a disproportionate effect on either minority or female owners. The Commission
seeks comment on whether the benefits of the revisions it describes here in the interest of
protecting viewpoint diversity would outweigh any burdens that could result from such
revisions, which the Commission would minimize by grandfathering any combinations
that would become newly non-compliant because of the revisions.

b. Background

82. As discussed below, the NPRM inquired about detailed scenariosin
connection with proposed rule modifications.
¢. Discussion

(i) Policy Goals



83. Background. Inthe NPRM, the Commission tentatively affirmed the
Commission’s past determinations that the NBCO rule promotes viewpoint diversity but
IS not necessary to advance itslocalism and competition goals. Consistent with previous
Commission findings, the Commission tentatively concluded that, although an absolute
ban is overly broad, some newspaper/broadcast cross-ownership restrictions continue to
be necessary to protect and promote viewpoint diversity. The Commission’s reasoning
centered on evidence that newspapers and local television stations, and their affiliated
websites, are the primary sources that consumers rely on for local news and information.
The Commission recognized that newspaper/broadcast cross-ownership may provide
certain benefits that promoteitslocalism goal. Thus, it tentatively affirmed the
Commission’s earlier findings that the opportunity to share newsgathering resources and
to realize other efficiencies derived from economies of scale and scope may improve the
ability of commonly owned media outlets to provide local news and information. It
tentatively concluded, as the Commission found in previous ownership reviews, that
newspapers and broadcast stations do not compete in the same product market and,
therefore, that the rule is not necessary to promote its competition goal.

84. Discussion. The Commission seeks comment on the current validity of
the Commission’s tentative conclusion in the NPRM that newspapers and local television
stations, and their affiliated websites, are the dominant sources consumers rely on for
local news and therefore that cross-ownership restrictions continue to be necessary under
Section 202(h) to promote viewpoint diversity in local markets. The Commission
proposes to adopt the NPRM'’ s tentative findings that the NBCO rule is not necessary to

foster its localism and competition goals. While the Commission recognizes that the rule
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may hinder the realization of certain efficienciesthat could result in the production of
more local news, it anticipates that modifications of the rule, such as those outlined
below, could enable such efficiencies, and thereby potentially promote localism, in
situations where viewpoint diversity would not be unduly sacrificed.

(i) Viewpoint Diversity

85. In the 2010 Quadrennia Review proceeding, newspaper and media
owners proffered two principal arguments to support their position that the Commission’s
diversity goal no longer justifies a prohibition on newspaper/broadcast cross-ownership.
They argued, first, that ownership does not necessarily influence viewpoint and, second,
that an array of diverse viewpointsiswidely available from an abundance of outlets,
particularly viathe Internet. Both of these arguments were addressed by the Commission
in the 2002 and 2006 media ownership reviews and by the Third Circuit in Prometheus|.
The Third Circuit agreed with the Commission that, although these arguments provide an
appropriate basis for relaxing the absol ute ban on newspaper/broadcast cross-ownership,
they do not mandate the removal of all restrictions on such combinations. The
Commission seeks comment on the tentative conclusion that neither of these arguments
presents a reason for eliminating the NBCO rule in the 2014 Quadrennia Review
proceeding.

86. The Commission does not believe that the 2010 Quadrennial Review
record compelsit to ater the earlier conclusion that cross-ownership can diminish
viewpoint diversity. For example, the authors of Media Ownership Study 9 find that
ownership concentration may adversely affect viewpoint diversity and the quality of local

news. The Commission finds that the results of Media Ownership Studies 8A and 8B,
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suggesting that ownership structure does not have a marked impact on viewpoint
diversity, cannot serve as a basis for assessing the impact of the NBCO rule. The
analysisin Media Ownership Study 8B did not include any varigbles pertaining to
newspaper/broadcast cross-ownership, and Media Ownership Study 8A examined only
newspaper/television cross-ownership, for which its datawas particularly limited. The
2008 Pritchard Study cited by Cox supports the proposition that cross-ownership does not
diminish viewpoint diversity; however, its analysisincludes only three cross-ownership
situations. The editorial restraint exhibited by media ownersin the three markets
Pritchard studied does not negate what Pritchard calls the “theoretical power” of media
owners to control viewpoint. Even if cross-media owners do not exercise that power
frequently, the Commission believesit is important to restrict cross-ownership of the
dominant local news providers in markets where viewpoint diversity isinsufficiently
robust to withstand the potential loss of an independently owned voice. The Commission
seeks comment on thisview.

87.  With respect to the second argument, opponents asserted that the rule
cannot be justified on diversity grounds because consumers today have nearly ubiquitous
access to a multitude of voices. The Commission believes that the media environment
has changed dramatically since 1975 when the average American read one local print
newspaper and watched one of three evening newscastsin real time. Without question,
the Internet, MV PD services, and other technological developments have profoundly
changed the ways in which people access, consume, and share news and information. In
its 2002 and 2006 ownership decisions, the Commission described the rapid

advancements in the mediaindustry at great length. Since then, those changes have been
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compounded as both providers and consumers of news use the Internet even more
intensely. Asthe Commission concluded in its 2002 and 2006 proceedings, the
Commission believes the proliferation of media outlets since 1975 may well render the
absolute ban on newspaper/broadcast cross-ownership obsolete.

88.  Whilethe extent to which Americans turn to news websites unaffiliated
with traditional media may be increasing, it appears that such sources have not
supplanted print newspapers and local television stations, and their affiliated websites, as
the dominant providers of local news. As athreshold matter, online services and
information are not available or not enjoyed at full capacity by many Americans due to
disparities in broadband availability and adoption rates. Furthermore, according to a
recent Pew Report on the State of the News Media, “local TV remains America’ s most
popular source of local news and information.” Commission staff reported in the
Information Needs of Communities Report that, on atypical day, 78 percent of
Americans obtain news from their local television station. A recent trade association
analysis reportedly concluded that viewership of local evening news broadcasts in the 10
largest markets exceeded the five highest rated cable news programs combined by more
than 430 percent. Although more consumers now turn to the Internet than to print
newspapers for news and information, newspapers (both the print and online versions)
are relied upon for the widest range of local news topics, and newspaper websites are the
primary traditional source of local news for online consumersin the vast majority of large
markets. In addition, many local television stations have become “major online sources
of news,” even surpassing the popularity of newspaper websites in a number of local

markets. The author of Media Ownership Study 6 concludes that “[n]ewspapers and
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television stations dominate what local news can be found online.” The author found that
only 17 of the 1,074 local news websites he examined were unaffiliated with traditional

print or broadcast media. As the Commission described in the NPRM, the results of

Media Ownership Study 6 are supported by data from other studies demonstrating a
consumer preference for websites affiliated with legacy media. The Commission seeks
comment on its assessment of the current record and it invite commenters to provide any
updated information or evidence regarding consumer reliance on unaffiliated online
sources for local news and information.

89. Even websites unaffiliated with newspapers and television stations often
contain local news content that originates from those traditional sources. The results of
the Pew Baltimore Study revealed new media’ s “limited role” in providing original
reporting. The Information Needs of Communities Report points to a number of studies
demonstrating that “the growing number of web outletsrelies on arelatively fixed, or
declining, pool of original reporting provided by traditional media.” In addition, Media
Ownership Study 6 finds a dearth of independent websites with original local news
content. Commenters in the 2010 Quadrennial Review proceeding tended to agree that
most independent online sources, particularly news aggregator websites, currently do not
provide a substitute for the original reporting by professional journalists associated with
traditional local media. Media Ownership Study 6 cautions that even the independent
local websites that produce high-quality content are not necessarily substitutes for
traditional media outlets. The Commission invites commenters to submit updated
information or evidence regarding the prevalence of original local news content on

websites unaffiliated with traditional media outl ets.
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90. At the current time and based on the record before the Commission, it
tentatively finds that the record does not support the conclusion that the impact of the
Internet has obviated the need for cross-ownership restrictions. The NBCO ruleis
intended to preserve access to a variety of viewpoints on substantive matters of local
concern. The Commission tentatively finds that the diversity of local news coverageis
not enhanced by the fact that newspapers from around the world are only aclick away.
Remote access to hometown sports scores and local weather reports expands the
availability, but not the diversity, of information. While the Commission tentatively
agrees with Tribune that the presence of local and specialized websites “ enriches the
conversation,” the record in the 2010 Quadrennial Review proceeding does not appear to
demonstrate that most local, hyperlocal, and niche websitesfill the role of local television
stations or daily newspapers. In addition, the studies that Tribune cited in support of its
assertion that Americans increasingly use the Internet to obtain election information
concluded that television remains the primary source for such information among all
Americans. Although the 2010 Quadrennial Review record does not appear to provide
convincing evidence that the Internet eliminates entirely the need for cross-ownership
restrictions, the Commission seeks comment on its tentative assessment of the record.
The Commission also seeks comment on whether there have been any changesin the
Internet’ srole in the current marketplace for local news and information that the
Commission should consider in its 2014 Quadrennial Review.

(i) Localism
91. Theevidencein the 2010 Quadrennial Review record does not appear to

negate the basic proposition that newspaper/broadcast cross-ownership may enable
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commonly owned properties to produce and disseminate more and sometimes better local
news. As acknowledged in the NPRM, the Commission has found that cross-ownership
may produce such benefits to localism. The Commission recognizes that localism
benefits are not guaranteed, however. The Commission sought comment in the NPRM
not only on the benefits of cross-ownership generally, but also specifically on how to
weigh the finding in Media Ownership Study 4 that an increased amount of local news on
a cross-owned television station does not necessarily trandate into more local news at the
market level. The author of the study theorized that cross-owned stations may tend to
“crowd out” the news production of other stations.

92.  Theauthor of Media Ownership Study 4 cautions that the result showing
less local news in markets with newspaper/broadcast cross-ownership is“imprecisely
measured and not statistically different from zero.” Given that disclaimer, and the
disputed evidence in the 2010 Quadrennial Review record, the Commission proposes not
to accord much weight to the study’ s finding that the amount of local news at the market
level may be negatively correlated with newspaper/broadcast cross-ownership. Despite
the criticisms of the methodology used in Media Ownership Study 4, the Commission
thinks it reasonable to accept the premise that such cross-ownership may result in a
greater amount of local news production by the cross-owned properties based on other
record evidence. The Commission is aware, however, that such an outcome is not
assured and depends in part on the owner’s commitment to disseminate local news.

93.  The Commission believes the nation’ s interest in maintaining a robust
democracy through a*“multiplicity of voices’ justifies maintaining certain NBCO

restrictions even if doing so prevents some combinations that might create cost-savings
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and efficiencies in news production. Moreover, the Commission does not believe that the
elimination of the NBCO rule would necessarily result in benefitsto localism. The
Commission seeks comment on whether a continued restriction, with the modifications
described below, would minimize any potential effects on localism while preserving and
promoting viewpoint diversity.

(iif) Competition

94.  Traditionaly, the Commission does not evaluate the NBCO rulein terms
of its competition goal because it has found that newspapers and broadcast stations do not
compete in the same product market. However, some commenters in the 2010
Quadrennial Review proceeding expressed concerns about the impact of the NBCO rule
on competition more generally. Other commenters disputed these concerns.

95.  Although the Commission shares the concerns of many Americans about
the future of the newspaper industry, the Commission agrees with certain commenters
that it would be inappropriate to relax the NBCO rule on the ground that newspapers are
struggling to reinvent a successful business model. The Commission maintains that the
pertinent issue for this part of its analysisis whether the NBCO rule is necessary to
promote competition between newspapers and broadcast stations. The Commission
already has determined that it isnot. The Commission does not believe it could justify
jeopardizing viewpoint diversity in local markets based on assertions that the rule limits
opportunities for traditional media owners to increase revenue. Nonetheless, given that
the revisions to the NBCO rule considered below would narrow its application, the
Commission seeks comment on the extent to which such revisions would mitigate any

unintended harms.
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96. Despite the bleak outlook for newspapers’ print revenues, there have been
some encouraging signs that traditional media are finding new ways to monetize their
content. The Commission recognizes that the adjustments needed to survive this
transition period may pose insurmountable challenges for some owners. Accordingly, as
discussed below, the Commission proposes to include an exception to the cross-
ownership restriction when either the newspaper or the television station involved in a
proposed merger isfailed or failing. The Commission believes the risk that a common
owner will influence the viewpoint of a newly acquired outlet is preferable to the greater
diversity harm of losing the outlet altogether.

97.  The Commission seeks comment, for purposes of the 2014 Quadrennial
Review proceeding, on its tentative view, as described above and consistent with
Commission precedent, that the NBCO rule is not necessary to promote localism and
competition goals but that some form of cross-ownership restriction remains necessary to
preserve and promote viewpoint diversity in local markets.

(ii) Newspaper/Radio Cross-Ownership

98. Background. Inthe NPRM, the Commission sought comment on whether
it should eliminate the part of the NBCO rule that applies to newspaper/radio
combinations. The Commission tentatively concluded that radio stations are not the
primary outlets that contribute to viewpoint diversity in local markets and that a
substantial amount of news and talk show programming on radio stationsis nationally
syndicated, rather than locally produced. The Commission’s preliminary view was that
radiq stations are not a primary source that consumers turn to for local news and

information and that, rather, consumersin markets of all sizesrely most heavily on other
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types of news outlets for local news and information. The Commission asked whether
newspaper/radio cross-ownership would promote localism and provide financially
struggling newspapers and radio stations the opportunity to become vital participantsin
the news and information marketplace. In addition, the Commission asked whether it
should substitute Arbitron market definitions for radio contours to determine when the
NBCO ruleistriggered for newspaper/radio combinations and whether existing
combinations implicated by a rule change should be grandfathered. The Commission
invites further comment also on these issues.

99.  Discussion. The Commission seeks further comment on whether the
restriction on newspaper/radio cross-ownership should be eliminated from the NBCO
rule. The Commission seeks comment on the Commission’ s tentative conclusions that
radia stations are not the primary outlets that contribute to viewpoint diversity in local
markets and that consumers rely predominantly on other outlets for local news and
information. Several commentersin the 2010 Quadrennial Review proceeding
referenced the fact that promoting viewpoint diversity has been the Commission’slone
justification for retaining the restriction. As discussed above, the Commission has found
repeatedly that the restriction does not promote its localism or competition goals, and the
Commission tentatively reaffirms those findings. Therefore, the Commission tentatively
agrees with several commenters that if the rule were no longer necessary to support the
Commission’s viewpoint diversity policy, then the newspaper/radio cross-ownership
restriction would be left without a public interest rationale. Under Section 202(h) of the
1996 Act, the Commission must repeal or modify any media ownership regulations that

no longer serve the public interest. Accordingly, it seeks comment on whether the



newspaper/radio cross-ownership restriction advances its interest in promoting viewpoint
diversity or whether the Commission should eliminate the restriction and permit common
ownership of newspapers and radio stations in all markets, within the prescribed limits of
the local radio ownership rule.

100. Evidence from the Information Needs of Communities Report shows that
consumers’ reliance on radio news has declined steadily over the past two decades. From
1991 to 2010, the number of people reporting that they listened to some news on the
radic dropped from 54 percent to 34 percent. Of the approximately 11,000 commercial
radia stations in the country, only 30 are all-news radio stations, a reduction from the
mid-1980s when there were 50 such stations. Although a small number of commercial
all-newsradio stationsin the nation’ s largest markets are very successful, radio stations
in most cities do not provide much local journalism. One finding showed that in 2007
more than 40 percent of radio stations carried news programming produced remotely by a
commonly owned station outside the local market. Typicaly, only one employeeis
involved in news output at a median-sized radio station. Although the news-talk radio
format has exploded in popularity, it has done little for traditional local radio news.
Eighty-six percent of programming on news-talk stations is nationally syndicated, rather
than locally produced. The Commission invites commenters to provide any new dataon
these subjects that would be useful for the 2014 Quadrennial Review.

101. Inseeking comment on the elimination of the newspaper/radio cross-
ownership restriction, the Cammission notes that it has recognized since at least 1970 that
radia does not play a dominant role in promoting viewpoint diversity. That year, while

seeking comment on proposals that led to the adoption of the NBCO rule, the
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Commission identified as its foremost concern the common control of television stations
and newspapers and noted the significant decline in the number of people relying
primarily on radio for local news. Even asit adopted the NBCO rule in 1975, the
Commission recognized that “aradio station cannot be considered the equal of either the
paper or the television station in any sense, least of all in terms of being a source for news
or for being the medium turned to for discussion of matters of local concern.” The
Commission, nevertheless, included newspaper/radio combinations within the NBCO
prohibition “to encourage still greater diversity” because “even asmaller gain isworth
pursuing.” Since 1975, the Commission repeatedly has acknowledged radio’ s lesser
contributions to viewpoint diversity. For example, the Commission stated in its 2002
media ownership review that “broadcast radio generally hasless of an impact on local
diversity than broadcast television.” Inits 2006 review, it observed that “radioisa
significantly lessimportant source of news and information than newspapers or
television.” The Commission seeks comment on whether in today’ s marketplace the link
between the newspaper/radio cross-ownership restriction and the Commission’s goal of
promoting viewpoint diversity has become too tenuous to support the rule under Section
202(h).

102. The Commission invites commenters to augment the record with any
information or evidence regarding any impact on diversity in the local radio markets.
The Commission notes that Media Ownership Study 5 suggests that eliminating the
restriction would be unlikely to affect either radio news variety or listening, given its
finding that newspaper/radio cross-ownership is not correlated with either of those

metrics. The Commission seeks comment on thisfinding. Moreover, severa
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commenters claimed that lifting the newspaper/radio cross-ownership restriction would
revitalize local news on radio stations and would provide struggling newspapers with a
broader base of financial support and an increased ability to reach audiences. Although
the Commission would not decide to eliminate the restriction based on those projected
outcomes, it would welcome the accrual of any such incidental benefits and it seeks
comment on such commenters' assertions. Further, the Commission seeks comment on
to what extent, if any, its decisions regarding the newspaper/radio cross-ownership rule
and radio/television cross-ownership rule, discussed below, should align given that the
basis of its analysis for both rules may rest primarily on the contributions of radio to
viewpoint diversity.

103.  Finally, the Commission notes that earlier this year MMTC submitted a
study examining the issue of cross-owned media properties in amarket. According to
MMTC, the study indicated that cross-ownership does not have a disparate impact on
minority and female broadcast owners. As discussed further below, the Commission asks
commenters to provide any demonstrable evidence of such alink that may have become
available since the MM TC Cross-Ownership Study.

(iii) Newspaper/Television Cross-Ownership Rule
(i) Case-by-Case Waiver Approach

104. Background. Inthe NPRM, the Commission tentatively concluded that it
should reinstate a simplified version of the 2006 rule’ s framework generally prohibiting
newspaper/broadcast cross-ownership but granting waiver requests on a case-by-case
basis, using presumptive guidelines, when the proposed merger would not unduly harm

viewpoint diversity in the local market. The Commission sought comment on whether,
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alternatively, it should adopt a bright-line rule allowing mergers for newspaper/broadcast
combinations in the top 20 DMAs in those situations where awaiver request would have
been given afavorable presumption under a case-by-case approach. The Commission
noted that a bright-line rule for such newspaper/broadcast combinations would conserve
resources and promote certainty but that a case-by-case approach would afford greater
flexibility to account for the specific circumstances of a proposed merger.

105. Discussion. Although further comment on the issue is welcome, the
Commission does not propose to adopt a bright-line rule alowing newspaper/television
combinations, even under narrowly prescribed circumstances. The Commission noted in
the NPRM that a bright-line rule permitting certain newspaper/broadcast combinationsin
the top 20 DM As might promote consistency and certainty in the marketplace and reduce
the need for a potentially costly waiver process. The Commission recognizes that, under
certain conditions, the largest markets may be able to accommodlate a limited amount of
consolidation without impairing viewpoint diversity. The Commission also is aware that
bright-line rules are more likely to produce predictable and consi stent outcomesin an
expeditious and less costly manner than rules that incorporate awaiver process, which is
inherently more uncertain. The Commission is concerned, however, that a bright-line
rule istoo blunt an instrument to be used for allowing newspaper/television cross-
ownership, no matter how limited. For example, alowing certain combinations only in
the top-20 DMAS could foreclose merger opportunitiesin smaller markets where
viewpoint diversity is sufficiently robust. Conversely, such a bright-line rule might

permit a combination in atop-20 DMA that would harm the public interest.
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106. The Commission tentatively concludes, therefore, that a general
prohibition on newspaper/television combinationsin all markets is the appropriate
starting point when considering the impact of newspaper/tel evision cross-ownership on
viewpoint diversity. It believes the 2010 Quadrennial Review record supports this view.
The Commission recognizes, however, that particular combinations might be shown to be
consistent with its diversity goal, and so it proposes to entertain waiver requests. A
waiver process would enable the Commission to examine proposed mergers on a case-by-
case basisto determine the likely effects on the affected market. Because the
Commission would have the flexibility to evaluate the particular circumstances of a
newspaper/television combination, it could tailor its decision accordingly.

107. The Commission believes that a case-by-case waiver approach would
produce sensible outcomes and al so improve transparency and public participation in the
process. Such an approach would afford interested parties the opportunity to comment on
a proposed newspaper/tel evision combination because the parties to the transaction would
be required to seek awaiver of the Commission’s rul es regardless of whether the
transaction involved the transfer of abroadcast license. A newspaper owner seeking to
obtain atelevision station license would need to seek awaiver of a newspaper/television
cross-ownership rule as part of its application for assignment of license or transfer of
control. In considering a bright-line rule approach, the NPRM indicated that an opponent
of atransaction permitted under a bright-line rule would continue to have the option to
file a petition to deny a broadcast license transfer and assignment application involving
an NBCO combination. However, with respect to any newspaper purchases by broadcast

owners that would be permitted under a bright-line rule, would-be petitioners would not
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have an opportunity to oppose the newspaper purchase because there would be no
transfer application involved. A case-by-case waiver approach would resolve that issue
as every proposed newspaper/television combination would require Commission
approval. To that end, the Commission seeks comment on whether, to enable atimely
public response to a merger involving a newspaper purchase by atelevision licensee, it
should require the station to file its waiver request prior to a newspaper acquisition, rather
than at the time of the station’ s license renewal, and should require Commission staff to
place such waiver requests on public notice. Under the Commission’s current practice, if
atelevision licensee purchases a newspaper that triggers the NBCO rule, then, absent a
waiver, it must dispose of its station within one year or by the time of its next renewal
date, whichever islonger. Alternatively, it can seek awaiver of the rule in conjunction
with itslicense renewal, at which point interested parties are free to comment on the
waiver request. Asaresult, the opportunity to comment on atelevision station’s
acquisition of anewspaper may not occur until many years after consummation of the
purchase. The Commission therefore seeks comment on requiring television licensees to
file waiver requests prior to a newspaper acquisition in order to facilitate the public’s
timely participation. What are the benefits of this approach and what burdens, if any,
would it impose on the applicants? Would the potential benefits outweigh any burdens?

108. Pure Case-by-Case Approach. The Commission also request comment on

what type of waiver process would enable it to identify any acceptable
newspaper/television combinations most accurately and effectively. The Commission
could implement a pure case-by-case approach that evaluates the totality of the

circumstances for each individual transaction, considering each waiver request anew
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without measuring it against a set of defined criteria or awarding the applicant an
automatic presumption based on a prima facie showing of particular elements. The
Commission would not require any particular type of evidence to support awaiver
applicant’s showing that the proposed merger would not diminish viewpoint diversity,
and thus would be in the public interest. Similarly, opponents of atransaction could offer
arange of arguments and evidence concerning the unique characteristics of a transaction
that weigh against the grant of that particular application. This approach could offer the
Commission maximum flexibility and discretion in each case to decide whether awaiver
would serve the public interest. Such a potentially broad inquiry would avoid aformulaic
approach, which may not always adequately measure an imprecise quality like viewpoint
diversity. On the other hand, a pure case-by-case approach might not promote
consistency and certainty in the marketplace and could impose additional burdens or
costs on the applicants, petitioners, or Commission. The Commission seeks comment on
the pros and cons, costs and benefits of evaluating waiver requests on the individualized
merits of each particular case without relying on presumptive guidelines or established
criteria.

109. If the Commission were to adopt a case-by-case approach to waiver
applications, it seeks comment on whether, and if so how, the approach should differ
from the Commission’ s traditional waiver standard under Commission rules. Further, it
seeks comment on whether a case-by-case approach should incorporate, or disavow, the
criteriafor waiver set forth when the NBCO rule was adopted in 1975, and which are
currently in effect. At the time of adoption, the Commission “contemplated waiversin

four situations: (1) where thereisan inability to dispose of an interest to conform to the
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rules; (2) where the only possible saleis at an artificially depressed price; (3) where
separate ownership of the newspaper and station cannot be supported in the locality; and
(4) where the purposes of the rule would not be served by divestiture.” Hasthe
application of these criteria historically been useful to the industry, the public, or the
Commission in evaluating transactions? Have they tended to create an insurmountable
bar to the grant of applications or inhibited industry participants from considering
transactions? Or do the conditions provide aloophole to the existing ban? Do the
specific criteriaadd value to the standard included in the Commission’s rules? Should
different criteria be enunciated, for instance including any or al of the elements that are
described as possible presumptions as described below? The Commission seeks
comment on these issues.

110. Case-by-Case Approach with Presumptions. In addition, the Commission

seeks comment on an approach whereby the Commission would ascribe afavorable
presumption to certain waiver applicantsin the top-20 DMASs and a negative presumption
to all other waiver applicants. As described below, the Commission seeks comment on
requiring as conditions for a favorable presumption that: (1) the proposed merger does
not involve atelevision station ranked among the top-four television stations in the DMA
and (2) at least eight major media voices remain in the DMA following the transaction.

In the 2010 Quadrennial Review proceeding, NAA warned that opportunities for
acquisition and investment are stifled by the regulatory uncertainty and delay associated
with even a straightforward waiver request entitled to a favorable presumption. CRT
called the NBCO waiver provision “convoluted,” and Tribune claimed that the use of

presumptions creates “ uncertainty, additional cost and prejudice.” Nevertheless,
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presumptive guidelines would provide waiver applicants a greater degree of predictability
than under a pure case-by-case approach while still affording the Commission some
flexibility to take into account the particular circumstances of a proposed merger.
Newspaper and television station owners could make more informed decisions about
whether to expend the time and resources to pursue a merger. Presumptive guidelines
would not prevent awaiver applicant from submitting whatever evidence it deemed
useful and would not constrain the Commission’ s decision-making discretion. However,
by providing direction regarding what showings to make, presumptive guidelines could
save awaiver applicant time and money and improve its chances for a successful
outcome in warranted circumstances. On the other hand, the presumptions could lead to
unintended consequences in specific situations, such as recommending denial of an
application that could benefit the public interest as a result of the specific characteristics
of the transaction and local market or the grant of an application that would not. The
Commission seeks comment on the pros and cons, costs and benefits of adopting a case-
by-case approach that includes presumptions and the trade-offs involved as compared to
the pure case-by-case approach.
(if) The Scope of the Rule

111. Background. The current rule prohibits common ownership of adaily
newspaper and atelevision station when the Grade A contour of the station encompasses
the entire community in which the newspaper is published. The Commission tentatively
concludes that the rule should be updated to reflect the fact that, since the transition to
digital television service, full-power television stations no longer have analog Grade A

contours. Inthe NPRM, the Commission sought comment on whether it should modify
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the rule so that the cross-ownership prohibition is triggered when a daily newspaper and a
television station are located in the same Nielsen DMA. It asked what the impact of the
change would be, and in particular whether many more newspaper/television
combinations would be implicated under a DM A-based approach than under a contour-
based approach. The Commission’s preliminary view was that DMA market definitions
would reflect newspaper circulation and television viewing areas more accurately than
the current approach.

112. The Commission proposed to grandfather ownership of existing
newspaper/television combinations that would be in violation of the NBCO ruleas a
result of shifting to a DMA-based approach. It tentatively concluded that requiring
divestiture would be disruptive to the industry and a hardship for the individual owners.
In addition, it sought comment on whether grandfathered combinations should be freely
transferable in perpetuity.

113. Discussion. Based on the 2010 Quadrennial Review record, including the
responses of many newspaper and broadcast owners, the Commission proposes to adopt
an approach that uses both DMAs and contours. Newspaper and broadcast owners
argued that, because DM As can be much larger in size than the former Grade A contour
areas, the NPRM'’ s proposed DM A -based approach would expand the reach of the rule
too broadly. Several commenters asserted that the approach proposed in the NPRM
could prohibit cross-ownership when there is no overlap between the community in
which a newspaper is published and the primary service area of a broadcast station. To
avoid that possibility, the Commission proposes to prohibit cross-ownership of afull-

power television station and a daily newspaper when: (1) the community of license of
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the television station and the community of publication of the newspaper are in the same
Nielsen DMA, and (2) the PCC of the television station, as defined in Section 73.625 of
the Commission’ s rules, encompasses the entire community in which the newspaper is
published. Both conditions would need to be met in order for the cross-ownership
prohibition to be triggered. The DMA requirement would ensure that the newspaper and
television station both serve the same economic market, while the contour requirement
would ensure that they actually reach the same communities and consumers within that
larger geographic market. Further, if a newspaper’s community of publication is located
in adifferent DMA than the television station, then the station likely does not primarily
serve the community of publication, despite the fact that the over-the-air signal reaches
that community. The Commission notes further, that a television station is not entitled to
carriage on cable or satellite television systems outside its DMA, and thus would not be
entitled to carriage in the newspaper’ s out-of-market community of publication. The
Commission acknowledges that such an approach could permit combinations that would
be prohibited under a contour-only approach; however, it believes that the number of
instances where a station’s PCC encompasses a newspaper’ s community of publication
not located in the same DM A would be limited. The Commission seeks comment on this
approach and notes that, if adopted, it would apply irrespective of how the Commission
decides to evaluate requests for waiver of the prohibition.

114. ThePCC isadigital contour that ensures reliable service for the
community of license. Commission rules already define the PCC, and it can be verified

in a straightforward manner if a dispute arose concerning the reach of the NBCO rule.
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115. Inthe Natice of Inquiry (75 FR 33227, June 11, 2010, FCC 10-92, rel.

May 25, 2010) (NOI), the Commission explained that it has defined one other digital
television service contour, the digital NLSC. However, the NLSC is roughly equivalent
to the former analog Grade B service contour and approximates the same probability of
service as that contour, which reaches a broader geographic area than the Grade A service
contour. For that reason, the Commission does not believe the NLSC would be an
appropriate contour to use in conjunction with the NBCO rule. \When the Commission
initially adopted the NBCO rule, it deliberately chose the smaller Grade A contour to
define the rule’ s boundaries. The Commission seeks comment on its preference not to
adopt the NLSC.

116. The Commission recognized in the NOI that because the PCC islarger
than the Grade A contour, its use could result in amore restrictive NBCO rule. The
Commission’s proposed approach, however, would be less restrictive than itsinitial
proposal to rely solely on the DMA market definition to trigger the cross-ownership
prohibition. In addition, the Commission has examined size differential s between the
PCC and the former Grade A contour for various categories of television stations,
specifically, high-VHF, low-VHF, and UHF stations. While the PCC is slightly larger
than the Grade A contour, the Commission seeks comment on its belief that the size
differentials are not so great as to have a meaningful impact in terms of the proposed
rule’s applicability.

117.  Furthermore, the Commission believes the PCC would be preferable to the
other suggestions commenters offered. NAA proposed that the Commission simulate a

digital Grade A contour by applying to a station’s NL SC the propagation and
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implementation margin factor it established for cable carriage of digital broadcast stations
(i.e., 20dB). NAA asserted that the resulting ssmulated contour would be appropriate
because the Commission developed the 20dB measurement using “Grade A-type signal
quality factors.” The Commission believes that using a measurement based on the signal
quality required for cable carriage would impose too strict a standard for purposes of the
NBCO rule because it would exclude parts of the coverage area that reliably receive the
television signal. A. H. Belo and CRT suggested that the Commission add a mileage
qualifier to the DMA measurement. A. H. Belo and CRT, however, did not specify what
mileage the qualifier should be or explain how the Commission could develop a mileage
qualifier that would be meaningful. The Commission seeks comment on its view that
using the PCC would be the superior approach.

118. The Commission is not inclined to adopt the suggestion of A. H. Belo and
CRT to limit the application of the NBCO rule to “major” daily newspapers having a
circulation exceeding 5 percent of the DMA'’s households. Cox similarly argued that the
NBCO rule should not be triggered unless the newspaper’ s circulation exceeds 5 percent
of the households in the television station’s community of license. The Commission
seeks comment on whether there are any reasons to change the current definition, which
states that “a daily newspaper is one which is published four or more days per week,
which isin the dominant language in the market, and which is circulated generally in the
community of publication.” The Commission notes that the newspaper definition
suggested by A. H. Belo and CRT could fail to trigger the rule when a newspaper is not
widely circulated in the larger DMA despite its influence in its own community of

publication. In addition, the Commission is not inclined to adopt Cox’ s suggestion to
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Impose a minimum circulation requirement within the television station’s community of
license. Under the vacated 2006 rule, a newspaper was not deemed a“major media
voice” for purposes of the rule's eight voicestest unlessit had a circulation exceeding
five percent of the households within the DMA. Different definitions may serve different
purposes, however, and the Commission seeks comment on whether the current
requirement that a daily newspaper be published at least four days aweek, in the
dominant language in the market, and circulated generally in its community of
publication is sufficient to ensure the significance of the newspaper for purposes of
triggering the rule, thereby obviating specification of a minimum circulation amount or
modification of the area of consideration. The Commission previously has determined
that newspapers with these characteristics are significant enough to come within the
scope of the NBCO rule, and commenters in the 2010 Quadrennial Review record
proceeding have not provided evidence that a less restrictive definition would be
sufficient to protect viewpoint diversity.

119. The Commission seeks comment on the tentative conclusion that, to the
extent that an existing newspaper/television combination would become newly non-
compliant as aresult of its proposed modification of the NBCO rule, the Commission
should grandfather such combinations in order to avoid market disruption and to avoid
penalizing licensees for the switch from an analog contour to adigital contour. The
Commission believes that incorporating the PCC into the rule would limit the number of
existing newspaper/tel evision combinations that would fall in this category. Consistent
with existing precedent, the Commission does not believe grandfathered combinations

should be transferrable. The Commission seeks comment on its view that any future
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transfer of a grandfathered combination should comply with the applicable ownership
rules, including the NBCO rule, in place at the time the transfer of control or assignment
application isfiled. The Commission does not intend to upset any filing deadlinesit has
previously imposed on specific parties related to cross-ownership proceedings. In

addition, consistent with the Commission’s decision in the 2006 Quadrennial Review

Order, the Commission would allow all grandfathered combinations or permanent
waivers from the prior rule that previously have been granted to continue in effect under
the rule ultimately adopted, to the extent that such grandfathering/permanent waivers
would still be necessary to permit common ownership.
(iii) Market Tiers

120. Background. Inthe NPRM, the Commission proposed to differentiate
between markets ranked among the top 20 DMAs and markets below the top 20 DMAs
for purposes of determining whether awaiver request is entitled to afavorable
presumption under the approach discussed in the NPRM. The Commission proposed a
top-20 demarcation point for newspaper combinations involving either television or radio
stations. The Commission’s proposal to lift the restriction on newspaper/radio cross-
ownership would render moot the delineation of market tiers for such combinations. The
Commission seeks comment, however, on whether a top-20 demarcation point should
apply to newspaper/radio combinations in the event it retains arestriction on such

combinations. Consistent with its findings in the 2006 Quadrennial Review Order, the

Commission’s preliminary view was that the top 20 DMAs are notably different from
other markets, both in terms of voices and in terms of television and radio households.

The Commission tentatively concluded that, based on the range of media outlets available
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in the top 20 DMASs, viewpoint diversity in those largest markets is healthy and vibrant in
comparison to other DMAS. It sought comment on its tentative conclusion that the
viewpoint diversity level in the 20 largest DMAs is sufficient to consider adopting a
regulatory framework that would accommodate a limited amount of newspaper/broadcast
cross-ownership in those markets. 1t also sought comment on its continued belief that
markets below the top 20 DMASs generally cannot accommodate such cross-ownership
absent particular circumstances warranting awaiver. In addition, it asked whether a
different demarcation point would more effectively protect and promote its goals.

121. Discussion. Inthe event it were to adopt awaiver standard with
presumptive guidelines, the Commission seeks further comment on whether to grant a
favorable presumption to waiver requests seeking approval for amerger in atop-20 DMA
where certain conditions are met and to ascribe a negative presumption to waiver requests
involving mergersin the remaining DMAS. As described below, the Commission also
seeks comment on whether waiver requests for proposed newspaper/television
combinations within the top-20 DM As should be entitled to a favorable presumption only
if the television station were not ranked among the top-four television stations within the
DMA and there would be at least eight independently owned and operated major media
voices remaining in the DMA post-transaction. It seeks comment on the impact of such
an approach on viewpoint diversity, particularly in the 20 largest DMAS, and on how any
such presumptive waiver standard would work. The Commission tentatively concludes
that any such rule should create a favorable presumption for waiver requests only in cases
where the proposed combination consists of a single television station and single daily

newspaper, as described above, and not in cases where the common ownership is
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proposed to include atelevision duopoly, regardiess of whether a duopoly is permitted
under the local television ownership rule. The Commission seeks comment on this
tentative conclusion. For each element it proposes to include in a presumptive waiver
standard, it seeks comment on its usefulness and the costs and benefits of its inclusion.
122.  Some commenters in the 2010 Quadrennial Review proceeding asserted
that differentiating the 20 largest DMAs from smaller markets would be arbitrary and
capricious. On the other hand, there is evidence supporting such a distinction. The
greater demographic diversity found more frequently within larger populationsis more
likely to generate demand for awider range of viewpoints. The larger populations of the
top-20 DMAs may aso be better able to provide the economic base to support a greater
number of media outlets. Indeed, evidence demonstrates a greater level of media
diversity in the 20 largest DM As that distinguishes those markets from the remaining
DMAs. Data show that, while there are at least 10 independently owned, commercial
television stationsin 14 of the top 20 DMAS, none of the DMAS ranked 21 through 25
has more than seven independently owned, commercial television stations. Additionally,
while 10 of the top 20 DMAs have at least two newspapers with acirculation of at least 5
percent of the households in that DMA, four of the five DMASs ranked 21 through 25
have only one such newspaper. Moreover, the top 20 markets, on average, have 15
independently owned television stations and major newspapers and approximately 2.6
million television households. By comparison, DMAs 21 through 30 have on average
nine major media voices and fewer than 1.2 million television households, representing
drops of 37 percent and 56 percent from the top 20 markets, respectively. DMASs 31

through 50 have average numbers of voices for each category similar to markets 21
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through 30, but alower number of television households averaging 795,000. DMAs51
through 210 show even more dramatic drops, with, on average, fewer than seven major
media voices and approximately 240,000 television households, representing drops of 54
percent and 91 percent from the top 20 DMAS, respectively.

123.  Several commenters in the 2010 Quadrennial Review proceeding
contended that many lower-ranked DMAs are abundantly diverse. The Commission
emphasizes that any presumptions would provide merely a starting point for the analysis
of the likely impact of a proposed merger on a particular market. A presumption could
be overcome if the weight of the evidence favors the party with the burden of proof.
Waiver applicants in smaller markets would not be precluded from demonstrating that a
proposed merger would create efficiencies that would serve the public interest without
harming viewpoint diversity in the local market.

124.  None of the commenters specified an alternative demarcation point, but a
few commenters argued that the same standard should apply to all, or the majority of,
markets. For example, Cox proposed a two-part test that it argued should apply to NBCO
waiver requestsin all markets. Thefirst part of the test, Cox claimed, would protect
viewpoint diversity by requiring that 20 independent media voices remain in the market
following a proposed combination, which could include a newspaper and any broadcast
properties that would be permitted under the local ownership rules. Cox proposed that
independent media voices include independently owned daily newspapers, full-power
television stations, full-power radio stations, cable and satellite television services
(counted as one voice), and the Internet (counted as one voice). As Cox stated, the

diversity prong of its proposed test was patterned in part after the radio/television cross-
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ownership rule. The second part of Cox’ stest, intended to preserve localism, would
require that at least three independent media voices that produce and distribute local news
and information programming, other than the combining properties, remain in the market
post-transaction. The Commission seeks comment on Cox’ s suggestion. For the reasons
explained below in connection with the eight-voices restriction, the Commission believes
that the first part of Cox’s proposed test would define independent media voices too
broadly. Asto the second part of Cox’s proposed test, the Commission believes it would
be difficult to apply and enforce an objective, content-neutral standard of what constitutes
an independent media voice that produces and distributes local news and information
programming. Moreover, nothing in the Cox proposal provided specific evidentiary
support that relates the standard specifically to newspaper/tel evision combinations.

(iv) Top-Four Restriction

125. Background. Consistent with the 2006 NBCO rule, the Commission
proposed in the NPRM that newspaper/television combinations involving atelevision
station ranked among the top-four television stations in the DMA would not be entitled to
afavorable presumption. The Commission proposed that television rankings be based on
the most recent all-day (i.e., 9:00 am to midnight) audience share, as measured by
Nielsen or another comparable professional, accepted audience ratings service.

126. The Commission’s preliminary view was that “allowing a top-four station
to merge with a daily newspaper would create the greatest risk of losing an independent
voicein that market.” Based on the Commission’s data analysis, the amount of local
news drops significantly between the fourth- and fifth-ranked stations. The most

dramatic difference occursin larger markets, where the fifth-ranked station generally
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provides no more than half the amount of local news aired on the fourth-ranked station.
The Commission sought comment on whether a different limit would be more
appropriate, such as atop-five or top-six restriction. It aso asked if the restriction should
depend on whether the station is affiliated with one of the four major broadcast networks,
given evidence that such stations tend to air more local news.

127. Discussion. If the Commission were to adopt awaiver standard with
presumptive guidelines, it would not provide a favorable presumption for
newspaper/television combinations involving atelevision station ranked among the top-
four television stationsin the DMA. The Commission would continue to determine a
television station’ s ranking in accordance with Section 73.3555(d)(3)(i) of the
Commission’srules. Asstated in the NPRM, evidence shows that the top-four television
stationsin aDMA generally air more local news and information than the other television
stations in the market, particularly in the larger DMAS. The Commission seeks comment
on its tentative conclusion that viewpoint diversity in even the largest markets could be
harmed if atop-ranked television station merged with a daily newspaper within the same
DMA. Therefore, regardless of the DMA’s size, the Commission believes that a
proposed combination involving atop-four television station would be inconsistent with
the public interest. The Commission invites commenters to provide any new information
or evidence that the Commission should take into consideration regarding this issue.

128. The Commission disagrees with those commenters who contend that the
rationale for allowing cross-ownership in the top 20 markets would also support not
having atop-four restriction. The Commission’s analysis of this rule hinges not on

whether it should be relaxed to enhance efficiencies that could promote localism, but on



whether some form of the rule remains necessary to promote viewpoint diversity.
Although the Commission would hope that any permitted combinations under a revised
rule would generate localism benefits, the NBCO ruleis designed to protect viewpoint
diversity. Under the presumptive waiver standard the Commission seeks comment on
today, waiver applicants in the top-20 DMAs would be entitled to afavorable
presumption on the theory that permitting certain newspaper/television combinations in
those markets would not likely harm viewpoint diversity. Allowing the combination of a
newspaper and atop-four station, however, could potentially harm viewpoint diversity
precisely because the top-four television stations typically provide the most local news
among television stations. A combination with one of those stations thus could result in a
diminution of viewpoint diversity, and therefore the Commission believes that a waiver
request involving such a station should not be entitled to afavorable presumption. The
Commission seeks comment on this proposition.

129. Other arguments also sidestep the diversity rationale. Tribune contended
that combining with one of the market’ s weaker television stations may not provide the
lifeline that many struggling newspapers need. It further asserted that the rationale for
the top-four restriction within the context of the local television rule — to preserve
competition among the strongest television stations — is inapplicable to the NBCO rule.
The Commission’s primary intent, however, in considering whether to retain the top-four
component of the NBCO rule, if amended, isto protect viewpoint diversity, not to save
struggling newspapers or to promote competition. The Commission seeks comment on

its position with respect to these assertions.
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130. Finaly, Fox claimed that atop-four restriction would violate the First
Amendment because it would preclude a speaker from acquiring additional outlets based
on the popularity of the speaker’s content. The Commission disagrees. Asthe U.S.
Supreme Court stated, assuring “access to amultiplicity of information sources. . .
promotes values central to the First Amendment.” The Commission also disagrees with
Fox’ s assertion that such arestriction would be content-based. Rather, the Commission
believes the top-four restriction would operate on the content-neutral basis of market
ranking. It notesthat, within the context of the local television rule, the Third Circuit
upheld the top-four restriction as a reasonable limit on market power.

(v) Eight Maor MediaVoices Restriction

131. Background. The Commission proposed that transactions that would
leave fewer than eight independently owned and operating “major mediavoices’ in the
DMA would not be entitled to a favorable presumption under a presumptive waiver

standard. Major media voices were defined in the 2006 Quadrennial Review Order as

full-power commercial and noncommercial television stations and major newspapers.
The Commission sought comment on the potential impact of eliminating this voices test
given its analysis that eight major media voices would remain in each of the top-20
DMAseven if al daily newspapers in those markets combined with television stations.
The Commission also asked whether requiring a different number of voices would protect
its diversity goal more effectively.

132. Discussion. Were the Commission to adopt the presumptive waiver
standard on which it seeks comment, the Commission proposes to ascribe a negative

presumption to waiver requests for newspaper/television combinations in the top-20
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DMAsiif fewer than eight major media voices would remain in the DMA following the
proposed merger. The Commission believes it should continue to define major media
voices as full-power television broadcast stations and newspapers that are published at
least four days aweek within the DMA in the dominant language of the market and have
acirculation exceeding 5 percent of the households in the DMA. None of the
commenters in the 2010 Quadrennial Review proceeding addressed the impact of
removing the eight-voices test from a presumptive waiver standard or recommended an
alternative voices test for the top-20 DMAs. Notwithstanding the supposition in the
NPRM that the eight-voices test may not have an impact in the top-20 DMAS currently, if
the Commission decides to adopt a presumptive waiver standard, then it proposes to
retain the test as the more cautious approach and to protect viewpoint diversity in the
event that media diversity in atop-20 DMA drops to the point where the test would
become a critical factor in promoting that goal. The Commission included the eight-
voices test in the 2006 waiver standard to prevent “a significant decrease in the number
of independently owned major mediavoices’ in the top-20 DMAS, and it seeks comment
on whether it should incorporate the test for the same reason if it adopts a presumptive
waiver standard.

133.  Some commenters recommended that the Commission expand the
definition of major media voices beyond full-power commercial and noncommercial
television stations and major newspapers. For example, Cox urged the Commission to
include in the definition full-power radio stations, cable and satellite television services
(counted as one voice), and the Internet (counted as one voice). Cox argued that its

approach would resemble the definition used for the radio/tel evision cross-ownership
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rule. Referencing the local television rule, Tribune asserted that a voices test should
include radio stations, cable and satellite news channels, weekly newspapers, and
independent websites with news and local information. The Commission’sview is that
neither of these comparisons should persuade it to expand its definition: this Further

Notice of Proposed Rulemaking seeks comment on repealing the radio/television cross-

ownership rule, and only television stations count toward the minimum number of
remaining media outlets required under the local television rule. In addition, the
Commission is disinclined to agree with NAA that the definition should include any
media outlet that “ contribute[s] meaningfully to local news diversity,” the determination
of which would depend on the type of media outlet under consideration. For practical
and legal reasons, the Commission believes it unwise to engage in the kind of subjective,
content-based assessment that such a standard likely would entail. The Commission
seeks comment on these views.

134. The Commission tentatively concludes that, for purposes of any
newspaper/television cross-ownership rule that the Commission may adopt, full-power
television stations and major newspapers are the relevant voices that should be included

in the definition of major mediavoices. Asnoted in the 2006 Quadrennial Review Order

and discussed above, television stations and major newspapers are the predominant
sources consumers rely on for news and information. 1n addition, evidence demonstrates
that radio stations and independent websites generally do not originate significant
amounts of local news. Evidence also suggests that viewership of local broadcast
television news far outstrips that of cable news programming. Therefore, the

Commission believes that counting the full-power television stations and the major
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newspapers within alocal market provides a reasonable proxy for the level of viewpoint
diversity that is meaningful for purposes of its proposed rule, and the Commission seeks
comment on this belief.

(vi) Four-Factor Test

135. Background. Under the NBCO rule asrevised in the 2006 Quadrennial

Review Order, the Commission considered four factors in evaluating arequest for arule
waiver. All waiver applicants, regardless of whether they were entitled to afavorable
presumption, were required to show: (1) that the combined entity would significantly
increase the amount of local news in the market; (2) that the newspaper and the broadcast
outlets each would continue to employ its own staff and exercise its own independent
news judgment; (3) the level of concentration in the Nielsen DMA; and (4) the financial
condition of the newspaper ar broadcast station, and if the newspaper or broadcast station
wasin financial distress, the proposed owner’s commitment to invest significantly in
newsroom operations.

136. Inthe NPRM, the Commission sought comment on whether to retain these
four factors. The Commission asked if the factors benefitted the waiver applicants or the
Commission staff responsible for reviewing waiver requests. It sought comment on
whether the factors were overly subjective or likely to create unnecessary delay. The
Commission also asked whether, if the four-factor test were excluded from therule, the
presumptions in favor of or against a transaction should create a primafacie case, which
would shift the burden of proof to the party seeking to overcome the presumption.

137. Discussion. The Commission proposes not to include the four-factor test

in any newspaper/television cross-ownership rule that it ultimately may adopt. None of
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the commenters in the 2010 Quadrennial Review proceeding supported retaining the test.
The Commission tentatively concludes that the factors are not well-suited as standards
required of every waiver applicant because they are vague, subjective, difficult to verify,
and costly to enforce. The Commission would not discourage waiver applicants,
particularly those in smaller markets, from attempting to strengthen their requests by
presenting evidence in support of considerations like those reflected in the four factors.
Rather, the ill-defined nature of these factors leads the Commission to believe that they
should not be imposed automatically on every waiver applicant. The Commission seeks
comment on this approach.

138. Inthe event the Commission adopts a presumptive waiver standard, it
seeks further comment on whether, instead of afour-factor test, it should treat a
presumption either in favor of or against a waiver request as establishing aprimafacie
case. The party seeking to overcome the presumption would have the burden to show
that the proposed newspaper/tel evision combination would or would not unduly harm
viewpoint diversity within the DMA. To meet this burden, parties could present
evidence, for instance, regarding the quantity and strength of existing local news
providers within the DMA including, for example, their availability, accessibility, and
focus on local news and information; the level and pervasiveness of their presence or
influence within the DMA, particularly in those portions of the DMA that potentially
would be most affected by the proposed merger; and the strength of the applicant’s
proposed local news and other local program offerings. The impact on viewpoint
diversity in the local market would be the focal point of the Commission’s review.

Evidence related to other variables could shade the Commission’ s analysis but would not
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be necessary or sufficient. The Commission believes this type of narrowed approach
would be consistent with its objective to rationalize the NBCO rule by linking its
requirements to its purpose.
(vii) Overcoming the Negative Presumption

139. Background. Inthe NPRM, the Commission sought comment on whether

to retain the criteriarequired by the 2006 Quadrennial Review Order to overcome a

negative presumption. Under the 2006 rule, awaiver applicant could overcome a
negative presumption by demonstrating, with clear and convincing evidence, that the
merged entity would increase the diversity of independent news outlets and the level of
competition among independent news sources in the relevant market. The rule adopted in

the 2006 Quadrennial Review Order further stated that the Commission would reverse a

negative presumption in two limited circumstances. (1) when the proposed combination
involved afailed/failing station or newspaper, or (2) when the proposed combination was
with a broadcast station that was not offering local newscasts prior to the combination,
and the station would initiate at |east seven hours per week of local news after the
combination. The NPRM asked whether these standards were sufficiently objective and
guantifiable. It asked also whether specia consideration should be given to a transaction
involving a station or newspaper that isfailed or failing, and if so, what type of showing
should be required. Finally, the NPRM sought comment on whether the Commission
should adopt any other criteria, particularly given that licensees could seek waivers under
Section 1.3 of the Commission’srules.

140. Discussion. The Commission believesit should not adopt the criteria

required by the 2006 Quadrennial Review Order to overcome a negative presumption in
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any presumptive waiver standard that the Commission may adopt, other than the
failed/failing station or newspaper criterion. In the preceding discussion of the four-
factor test, the Commission sought comment on whether it should enable merger
applicants to overcome any negative presumption by demonstrating that the proposed
transaction would not unduly harm viewpoint diversity within the DMA. The
Commission seeks comment on whether that standard also should replace the 2006
criteriarequiring clear and convincing evidence that diversity and competition would
increase. The Commission believes that the clear and convincing measure imposed an
overly burdensome evidentiary standard, unnecessarily included a competition showing,
and failed to identify relevant evidence that would support the diversity showing. The
Commission isinclined to agree with Free Press that the exception for waiver applicants
that commit to initiating weekly local news programming on atelevision station that has
not been offering any local news would be too difficult to enforce. Not only does the
Commission think it would be impractical for the Commission to monitor the station’s
subsequent local news output, but it does not wish to engage in making content-based
judgments regarding what constitutes local news. For thisreason and for the reasons
stated above for proposing to reject the four-factor test, the Commission is not inclined to
adopt NAA’s recommendation that any NBCO rule the Commission adopts include an
exception when: (1) the merger applicants commit to retaining, protecting, and
exercising their respective editorial independence or (2) the merger applicants commit to
adding news or public affairs programming to a broadcast station that previously had not
been airing news. The Commission seeks comment on this approach.

141. The Commission proposes to adopt a failed/failing entity exception, which
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would allow merger applicants to overcome a negative presumption under a presumptive
waiver standard when a proposed combination involved a failed/failing television station
or newspaper. Inaddition, it similarly proposes to consider an exception for failed/failing
entitiesif it adopts awaiver standard that does not include presumptive guidelines. As
explained above in the discussion of its policy goals, the Commission believes the
continued operation of alocal news outlet under common ownership would cause less
harm to viewpoint diversity than would its complete disappearance from the market.
Noting that no aternative definitions were suggested in the 2010 Quadrennial Review
proceeding, the Commission seeks comment on whether to incorporate the criteria

adopted in the 2006 Quadrennial Review Order to determine if atelevision station or

newspaper isfailed or failing. Specifically, in order to qualify as failed, the newspaper or
television station would have to show that it had stopped circulating or had been dark due
to financial distressfor at least four months immediately prior to the filing of the
assignment or transfer of control application, or that it was involved in court-supervised
involuntary bankruptcy or involuntary insolvency proceedings. To qualify asfailing, the
applicant would have to show that: (1) if the television station was the failing entity, that
it had alow all-day audience share (i.e., 4 percent or lower); (2) the financial condition of
the newspaper or television station was poor (i.e., a negative cash flow for the previous
three years); and (3) the combination would produce public interest benefits. An
applicant seeking awaiver of a newspaper/television cross-ownership prohibition on the
basis that either the television station or the newspaper was failed or failing would be
required to show that the tangible and verifiable public interest benefits of the

combination outweighed any harms. Further, asis aready the case with failed and failing
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station waivers of the local television rule, in seeking subsequent renewals of the
television station’ s license, the owner of the combined entities would be required to
certify to the Commission that the public interest benefits of the combination were being
fulfilled, including a specific, factual showing of the program-related benefits that had
accrued to the public. Cost savings or other efficiencies, standing alone, would not
constitute a sufficient showing. The Commission seeks comment on the implications of
requiring such a showing. In addition, the applicant would have to show that the in-
market buyer was the only reasonably available candidate willing and able to acquire and
operate the failed or failing newspaper or station and that selling the newspaper or station
to any out-of-market buyer would result in an artificially depressed price. One way to
satisfy this criterion would be to provide an affidavit from an independent broker
affirming that active and serious efforts had been made to sell the newspaper or television
station, and that no reasonable offer from an entity outside the market had been received.
The Commission seeks comment on whether to adopt such a criterion. It seeks comment
on whether to adopt such an exception for failed/failing entities regardless of the waiver
standard it adopts.
(iv) Minority and Female Ownership

142. Background. The Commission has provided several opportunities for
public input on issues pertaining to minority and female ownership. It sought comment
in the NPRM on how the proposed revisions to the NBCO rule could affect minority and
female ownership opportunities. Further, it asked how promotion of diverse ownership
promotes viewpoint diversity. The Commission also sought comment on the minority

and female ownership data contained in the 2012 323 Report. 1n addition, the
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Commission invited comment on the MMTC Cross-Ownership Study which seeks to
examine “whether, and to what extent, cross-ownership might have a material adverse
impact on minority and women ownership.” To inform the 2014 Quadrennial Review,
the Commission seeks further comment below on the relationship of the NBCO ruleto
minority and female ownership.

143. Discussion. Some commenters criticized the Commission for proposing to
relax the NBCO rule without first determining that there would be no negative impact on

levels of minority and female ownership. The Commission recognizes that the Third

Circuit directed the Commission to address certain portions of the Diversity Order in the
context of its quadrennial review. The Commission has considered carefully whether
thereis evidencein the current record that modifications to the NBCO rule, such as those
the Commission seeks comment on above, would likely adversely affect minority and
female ownership, and it tentatively concludes, as discussed below, that the current
record does not establish that such harmislikely. The Commission tentatively finds that
the information in the current record asserting a potential impact would not change its
underlying analysis regarding the possible rule modifications set forth above. Moreover,
the Commission rejects the argument that the Prometheus |1 decision requires the
Commission to take no action unless it can show definitively that a rule change would
have no negative impact on minority ownership levels. In any case, considering the low

levels of minority and female ownership reflected in the 2012 323 Report, the

Commission does not believe the record evidence shows that the cross-ownership ban has
protected or promoted minority or female ownership of broadcast stationsin the past 35

years, or that it could be expected to do so in the future. The Commission seeks
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comment on these views.

144. The Commission notes that commenters in the 2010 Quadrennial Review
record did not focus on the impact of newspaper/radio cross-ownership in particular.
None of these commenters seriously contended or provided any data showing that
newspaper mergers with minority/female-owned radio stations would harm viewpoint
diversity in local markets. As discussed above, the Commission does not believe that the
vast majority of radio stations contribute significantly to viewpoint diversity. Moreover,
the Commission has no evidence in the current record suggesting that minority/female-
owned radio stations contribute more significantly to viewpoint diversity or broadcast
greater amounts of local news on which consumersrely as a primary source of
information than other radio stations. Even if they did, the Commission could not
conclude that it would therefore be reasonable to restrain the ability of owners of all
commercial radio stations to make business decisions to exit the market or to combine
with a newspaper should the record otherwise support allowing such combinations. The
Commission invites commenters to provide any new relevant information, data, or
evidence that should inform the 2014 Quadrennial Review.

145.  With respect to newspaper/television combinations, the current record
reflects varying opinions concerning the impact of a rule modification on minority and
female ownership. While the Commission agrees with the commenters that current levels
of minority and female ownership are discouragingly low, the Commission is not
persuaded by evidence in the current record that the NBCO modificationsit seeks
comment on above would adversely affect minority and female ownership levels. Even

assuming that some minority-owned stations would become acquisition targets if the rule
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were |oosened, the Commission does not believe that such a possibility necessarily would
preclude rule modifications that are otherwise consistent with its statutory mandate. To
the extent that governmental action to boost ownership diversity is appropriate and in
accordance with the law, the Commission does not believe that any such action should be
in the form of indirect measures that have no demonstrable effect on minority ownership
and yet constrain all broadcast licensees. The Commission seeks comment on this
tentative conclusion and its impact on any decision to modify its cross-ownership rules.
Several commenters argued that promoting access to capital would advance minority
ownership more effectively than either limiting the number of potential buyers for
minority broadcast ownersinterested in selling or preventing minority broadcast owners
from experimenting with print publication. The Commission addresses related proposals
below.

146. At thistime, the Commission is not convinced that atop-four restriction, if
adopted as part of a presumptive waiver standard, would decrease minority ownership.
Commenters predicted that minority-owned television stations, the majority of which are
stand-alone stations unaffiliated with a network, would be likely targets for acquisition if
top-four television stations were excluded from cross-ownership. However, a newspaper
publisher that is foreclosed from buying atop-ranked television station may not
necessarily seek to purchase alower-ranked station. In any event, station owners would
not be compelled to sell their stations as a result of a modification to the NBCO rule.
Moreover, a station owner that wishes to exit the market is not prevented from selling its
station under the current NBCO ban, which merely eliminates newspaper owners as

potential buyers. The Commission notes that the commenters' concernisin tension with
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the more frequent complaint that the Commission has not been aggressive enough in
encouraging investment in minority broadcasters. The changes the Commission seeks
comment on today could permit stand-alone stations without a network affiliation to
compete better in the market and to improve their local news offerings by combining
resources with an in-market daily newspaper, if they so desired and such an opportunity
were available. The Commission seeks comment on the likelihood of such an effect.

147. In addition, commenters arguing that minority-owned broadcasters are
competitively disadvantaged in the presence of large media conglomerates pointed to
alleged effects of multiple station ownership, not cross-ownership of newspapers and
broadcast stations. As the Commission has found, newspapers and broadcast stations
generally do not compete in the same product markets, and it does not believe that an
owner of a newspaper/television combination would possess any greater ability to impede
local competition among local television stations than the well-capitalized owner of a
single media property. Free Press pointed to various financial pressures that it claims
have forced a number of minority ownersto exit the market. To the extent that Free
Press alleged that these financial difficulties stemmed from or were exacerbated by media
consolidation, the consolidation to which Free Press refersis not related to the NBCO
rule. Given that an NBCO restriction did not prevent the minority owners Free Press
identified from leaving the market and in light of the Commission’s finding that
newspapers and broadcast stations generally do not compete in the same product market,
the Commission seeks further comment specifically on the relationship between the
NBCO rule and minority and female ownership.

148. The MMTC Cross-Ownership Study stated that “the impact of cross-
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media ownership on minority and women broadcast ownership is probably negligible.”
MMTC indicated that the study surveyed both minority- and/or female-owned broadcast
stations in markets with cross-owned media, along with non-minority/non-female-owned
broadcast stations in the same markets, to explore whether there was a difference in the
responses of the two groups regarding the importance of local cross-owned media.
According to MMTC, the study’ s findings showed a lack of concern by almost all of the
respondents about the presence of cross-owned mediain the market. MMTC
acknowledged, however, that the study was “not intended as a comprehensive random
sample survey” and cautioned that the l[imited number of responses warrants “great care”
in reaching any conclusions.

149. A number of commenters argued that the MM TC Cross-Ownership Study
was critically flawed in its methodology and analysis and that the Commission cannot
rely on the study as a basis for policy making. In response, MM TC recognized that the
MMTC Cross-Ownership Study is not dispositive but argued thet it provides useful
evidence about the impact of cross-ownership, noting the record was previously devoid
of any such data.

150. Given the limitations of the study that even MM TC acknowledges, the
Commission does not believe it can draw definitive conclusions about the impact of
cross-ownership on minority and female ownership from the MM TC Cross-Ownership
Study alone. The Commission invites commenters to provide aclditional evidence that
bears on thisissue, especially any evidence arising since MMTC’ sfiling of the study.

151. Furthermore, the Commission notes that any atternpt to conduct an

empirical study of the relationship between cross-ownership restrictions and minority and
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femal e ownership would face obstacles that likely would make such study impractical
and unreliable. A rigorous econometric analysis would require that the Commission
observe a sufficient number of markets in which cross-ownership and/or minority and
female ownership levels recently have shown variation. Due to the Commission’s cross-
ownership restrictions having been in place for such along period of time and to low
levels of minority and female ownership, however, both cross-ownership and minority
and femal e ownership levels show very little variation, making empirical study of the
relationship between these multiple variables extremely difficult. In addition, any study
necessarily would be based on a very small dataset for the same reasons. Asaresult of
these limitations, any estimation of the relationship between cross-ownership restrictions
and minority and female ownership islikely to be imprecise. Given such imprecision, the
Commission does not believe that a study could extrapolate with any degree of
confidence the effect that changing the Commission’ s cross-ownership rules would have
on minority and female ownership levels, and any attempt to do so would be

misleading. Variation in ownership structure over time, resulting from additional cross-
owned entities, could provide additional data points to study in the future. The
Commission seeks comment on these views concerning the inherent challenges to
conducting comprehensive research on these issues.

152. Finaly, the Commission emphasizes that, as proposed above, no
newspaper/television combination would be permitted without a Commission waiver of a
general rule prohibiting such combinations. Even awaiver request that would be granted
afavorable presumption under a presumptive waiver standard would be subject to denial

if the Commission found that the proposed transaction was likely to harm viewpoint
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diversity in the local market. A case-by-case waiver approach under either option the
Commission offers for comment would allow for close Commission examination of the
particular circumstances of a proposed combination. Where the newspaper purchase of a
television station, minority/female-owned or otherwise, would disserve the public
interest, the Commission would deny the request for arule waiver. The Commission
seeks comment on whether awaiver requirement would provide adequate protection
when the particular circumstances of a proposed merger run counter to its diversity goals.
4. Radio/Television Cross-Ownership Rule
a. Introduction

153. The Commission seeks comment on whether the radio/television cross-
ownership rule, which limits the combined number of commercial radio and television
stations a single entity may own in the same market, is still necessary in the public
interest or whether it should be repealed. It seeks comment on whether the current media
marketplace and the evidence adduced in the 2010 Quadrennial Review proceeding
support a conclusion that the local television ownership rule and the local radio
ownership rule, which the Commission proposes to retain with limited modification

elsewhere in this Further Notice of Proposed Rulemaking, adequately serve the goals the

radic/television cross-ownership rule was intended to promote, namely, competition and
diversity in local markets. The Commission seeks comment on whether the benefits of
eliminating this regulation would outweigh any potential costs and whether simplifying
itsrulesin thisway would have only aminimal effect in most markets. Moreover, the
Commission seeks comment on whether repeal of this rule would be consistent with its

goal of promoting minority and female ownership of broadcast stations. The
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Commission invites commenters to discuss any relevant evidence in the 2010
Quadrennial Review record and submit any new evidence that bears on its review of this
rule. In addition, the Commission seeks comment on the costs and benefits of retaining
or eliminating the radio/television cross-ownership rule. To the greatest extent possible,
commenters should quantify the expected costs or benefits of the rule and any
alternatives and provide detailed support for any actual or estimated values provided,
including the source of such data and/or the method used to cal cul ate reported values.

b. Background

154. Inthe NPRM, the Commission tentatively concluded that the
radic/television cross-ownership rule is not currently necessary to promote the public
interest. The Commission sought comment on arange of issues, including whether radio
and television stations constitute different markets, whether repeal of the rule would
encourage more and better competition in local media markets, whether repeal of therule
would result in additional broadcast consolidation, and what impact, if any, repeal would
have on small, independent broadcasters, including those stations owned by minorities
and women. The Commission indicated that changes in the marketplace and evidence
from the media ownership studies specifically supported the tentative conclusion that the
rule is not necessary to promote viewpoint diversity in local media markets.

155. The Commission invites commenters to augment the 2010 Quadrennial
Review record with any new or different evidence, data, or information relevant to its
consideration of the radio/television cross-ownership rulein this consolidated docket.

c. Discussion

156. Considering the record in the 2010 Quadrennial Review proceeding and
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consistent with the tentative conclusion in the NPRM, the Commission seeks comment

on whether the radio/television cross-ownership rule is still necessary to promote the
public interest or whether the rule should be repealed. The Commission notes that the
record suggests that, unlike local television stations and daily newspapers, radio stations
are not a dominant source of local news and information, and thus, the Commission seeks
comment on whether retention of this rule is necessary to promote and preserve
viewpoint diversity in local markets. Moreover, the Commission seeks comment on
whether the existing rule offers substantial benefitsin addition to its other rules. The
Commission tentatively finds, as the Commission consistently has in past proceedings,
that thisruleis not necessary to support its goals of competition or localism.

157. Viewpoint Diversity. Limiting the combined number of commercia radio

and television stations that a single entity may own in a market was previously found
necessary to promote a diversity of viewpoints. The Commission seeks comment on the
continued necessity of such arestriction. It notesthat, despite its specific request in the
NPRM, no studies were submitted in the 2010 Quadrennial Review record to demonstrate
that this rule supports viewpoint diversity or that repeal of the rule would cause a
decrease in viewpoint diversity. The Commission seeks comment on whether the local
radic and local television ownership rules, which it proposesto retain, aswell asits
proposed newspaper/television cross-ownership rule, would be sufficient to protect
viewpoint diversity such that retaining the radio/television cross-ownership ruleis
unnecessary.

158. The Commission seeks comment on evidence in the 2010 Quadrennial

Review record suggesting that radio stations are not currently a dominant source of local
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news and information. Consistent with the tentative conclusions in the NPRM, the record
in the 2010 Quadrennial Review proceeding demonstrates that consumers rely primarily
on local television stations and daily newspapers (and their affiliated websites) for their
local news, and not on radio stations. If the record demonstrates that radio stations are
not the primary outlets that contribute to local viewpoint diversity, what harm to
viewpoint diversity would result from repealing the radio/television cross-ownership
restriction? To the extent that noncommercial radio stations contribute to local news and
information, the Commission notes that, because its ownership rules do not apply to
noncommercial radio stations, the repeal of this rule would not impact their contribution
to viewpoint diversity. The Commission seeks comment on how this fact should affect
itsanalysis.

159. The Commission has previously acknowledged that radio is a distant third
behind newspapers and television stations in terms of being an important provider of
news and information. Indeed, the Commission has long recognized that “aradio station
cannot be considered the equal of either the newspaper or the television station in any
sense, least of al in terms of being a source for news or for being the medium turned to

for discussion of matters of local concern.” Inthe 2006 Quadrennial Review Order the

Commission decided to retain the radio/television cross-ownership rule on the basis that
the public relied on both radio and television for news and information. Information in
the record in the 2010 Quadrennial Review proceeding, as well as the Information Needs
of Communities Report and the most recent media ownership studies, suggest that local
radio stations do not contribute to local viewpoint diversity to the same degree as local

television stations and daily newspapers.
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160. Asdiscussed in the context of the NBCO rule above, recent evidence
demonstrates that consumers regard local television stations and daily newspapers as the
principal sources of local news and information. According to arecent Pew study, this
popularity has, in turn, encouraged many television stations to produce more local
morning and mid-day news programming, further establishing television stations as the
main providers of local news and information in local markets. Independent television
stations, particularly in those markets where they air local news, showed bigger audience
or ratings gainsin 2011 when compared to any of the stations affiliated with Big Four
broadcast networks, which may provide more national programming content during those
day parts.

161. Asdescribed in detail above, the Information Needs of Communities
Report records a steady decline over the past two decades in consumer reliance on
commercial radio news. The number of people who listen to sorme news on the radio
dropped from 54 percent to 34 percent during that period. Only 30 commercial radio
stations out of over 11,000 are all-news radio stations, a reduction from 50 in the mid-
1980s. Although the Commission acknowledges that a small number of commercial al-
news radio stationsin the nation’ s largest markets are very successful, radio stationsin
most cities do not provide local journalism. Eighty-six percent of programming on news-
talk stationsis nationally syndicated, rather than locally produced. The Commission
seeks comment on whether there is any more recent countervailing evidence refuting
these trends.

162. Additionally, the Commission seeks comment on whether the existing

radio/television cross-ownership rule provides meaningful additional restriction on
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consolidation, given that the local television and radio rules separately impose limitations
on the amount of broadcast ownership permitted in local markets. Would the repeal of
the rule have more than a minimal impact on broadcast consolidation in most local
markets, as parties would continue to be constrained by the applicable local radio and
local television ownership rules? Asdiscussed in the NPRM, absent the radio/television
cross-ownership rule, an entity approaching the limits of the existing cap, if constrained
only by the local radio rule, would be permitted to acquire one or two additional radio
stations in large markets, at most. Under the local radio rule, an entity owning six or
seven radio stations can own as many as eight radio stationsin the largest radio markets
in the absence of the cross-ownership rule. The Commission seeks comment on whether
the local radio ruleis sufficient to protect competition in local radio markets. It believes
the elimination of the radio/television cross-ownership rule would have no effect on the
number of television stations an entity may own as the existing cross-ownership rule
references the local television rule to determine how many television stations an entity
may own. The Commission seeks comment on this conclusion and on whether the
radio/television cross-ownership rule has independent effects, aside from those provided
by the other local ownership rules, on consolidation in most local markets.

163. The Commission also seeks comment on the implications of the cross-
ownership rule’ s two-tiered voice count restriction on broadcast consolidation in local
markets. The restrictions appear to be readily met in many markets. In many large
markets, the requirement that at least 20 independently owned and operating media
voices remain in order to own television stations and as many as six or seven radio

stations is met or exceeded and therefore appears to have little effect. Similarly, in many
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small markets the requirement that at |east 10 independently owned media voices remain
in order to own atelevision station and as many as four radio stationsis met, so that
element of the rule presumably has alimited impact on the potential for consolidation in
those markets. The Commission seeks comment on these findings and on markets where
this element of the rule may have an impact on television/radio consolidation. What is
the significance of any such impact? The Commission seeks comment on whether the
record from the 2010 Quadrennial Review proceeding or any more recent evidence
establishes any particular or measurable potential harm that would likely result from
repeal of this cross-ownership rule.

164. Competition. Consistent with prior holdings, the Commission tentatively
finds that the radio/television cross-ownership rule is not necessary to promote
competition. The Commission has found previously that most advertisers do not consider
radic and television to be good substitutes for one another, and that “television and radio
stations neither compete in the same product market nor do they bear any vertical relation
to one another.” This position is consistent with the long-standing conclusion of the
Department of Justice, which considers radio advertising as a separate antitrust market
for purposes of its competition analysis. Similarly, the Commission tentatively finds that
most consumers do not consider radio and television stations to be substitutes for one
another and do not switch between television viewing and radio listening based on
program content. Nothing in the current record undermines the Commission’s previous
conclusion that atelevision-radio combination, therefore, cannot adversely affect
competition in any relevant product market. Given that radio and television stations do

not appear to compete in the same market and that the local television and radio rules
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would prevent significant additional consolidation even in the absence of thisrule, the
2010 Quadrennial Review record does not suggest that repeal of the radio/television
cross-ownership rule would harm competition. The Commission seeks comment on
whether any data or evidence made available since the NPRM warrants a renewed
analysis of the competitive effect of the radio/television cross-ownership.

165. Localism. Consistent with the tentative conclusion in the NPRM and
previous Commission holdings, the Commission tentatively finds that the radio/television
cross-ownership rule is not necessary to promote localism. The Commission seeks
comment on thistentative conclusion. Furthermore, it seeks comment on whether
elimination of thisruleislikely to result in benefits to localism in the form of improved
or expanded programming.

166. The Commission sought comment in the NPRM on the relevance of the

media ownership studies to its analysis of whether the radio/television cross-ownership
rule promotesitslocalism goals. The Commission specifically highlighted the findings
in Media Ownership Study 1 and Media Ownership Study 4 about the correlation
between the level of radio/television cross-ownership in a market and the amount of local
television programming provided. The Commission stated in the NPRM that Media
Ownership Study 1 examines how cross-ownership is associated with localism, as
measured by the amount of local news provided in the market, and that the study finds
that cross-ownership decreases |ocal television news hours but raises ratings, which leads
to ambiguous results. Additionally, the Commission observed the finding in Media
Ownership Study 4 that, at the station level, radio/tel evision cross-owned stations appear

to air more local news on average, though the impact is marginal. The study showed that
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for every additional in-market radio station a parent owned, the television station aired
3.7 more minutes of local news. Some commenters in the 2010 Quadrennial Review
proceeding maintained that these media ownership studies support the conclusion that the
cross-ownership rule cannot be justified based on localism concerns. NAB stated that the
record is clear that repeal of the radio/television cross-ownership rule would benefit both
localism and diversity.

167. The Commission agrees with industry commenters who maintained that
some limited cross-ownership could create efficiencies that could benefit the public
should broadcasters choose to invest additional resources in the production of local news
and information programming. When broadcasters engage in joint operations, whether
those operations are focused on programming and news gathering or back office matters,
the Commission believesit likely that financial efficienciesresult. Such efficiencies
could lead ultimately to consumer benefitsin the form of additional station investments
in equipment for radio or television newsrooms, an increase in staffing for news and
informational programs, or additional local news coverage on radio stations. The
Commission recognizes the potential for such benefits and seeks comment on the likely

extent of such gainsif the rule were repeal ed.

168. Minority and Female Ownership. The Commission also sought comment
in the NPRM on the effect that eliminating the radio/television cross-ownership rule
would have on efforts to foster ownership diversity among minorities and females.
Further, the Commission sought comment on the minority and female ownership data

contained in the 2012 323 Report. In addition, interested parties had the opportunity to

comment on the MMTC Cross-Ownership Study, as discussed in the context of the
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NBCO rule above. Inresponse, severa commenters criticized the Commission for
proposing to relax any of itsrules, including the radio/television cross-ownership rule,
without first determining that there will be no negative impact on minority and female
ownership. The Commission has considered carefully whether thereis evidence in the
current record that elimination of the radio/television cross-ownership rule would likely
adversely affect minority and female ownership, and it believes, as discussed below, that
the current record does not establish that such harmislikely. Furthermore, the
Commission does not believe that record evidence shows that the cross-ownership ban
has protected or promoted minority or female ownership of broadcast stations, or that it
could be expected to do so in the future. Nevertheless, the Commission invites
commenters to submit further data on the connection, if any, between the radio/television
cross-ownership rule and minority and female ownership.

169. Notably, radio/television cross-ownership combinations were not the focus
of commenters concernsraised in response to the NPRM. In fact, no commenter to the
NPRM presented empirical data or other analyses that established that repeal of thisrule
would harm competition, localism, or viewpoint diversity in local markets. As discussed
above, the Commission tentatively concludes that the rule is not necessary to promote
competition or localism, and the record reflects that most radio commercial stations do
not broadcast significant amounts of local news and information. The current record does
not suggest that minority/female-owned radio stations contribute more significantly to
viewpoint diversity than other radio stations or broadcast more meaningful amounts of
local news on which consumers rely as a primary source of information. The

Commission seeks comment on these views. As discussed further in the Diversity

110



section below, several of the media ownership studies in this proceeding concluded that
thereis a positive relationship between minority station ownership and the provision of
certain types of minority-oriented content or the consumption of broadcast content by
minority audiences. Several commenters also raised thisissue. This observation,
however, does not alter the Commission’s view that radio stations — be they minority-
owned or not — do not contribute significantly to local news. The Commission seeks
comment on whether recent evidence shows otherwise. Recognizing that repeal of the
rule would potentially alow for the acquisition of alimited number of additional radio
stations in some markets by incumbent tel evision broadcasters, the Commission seeks
comment on the impact that elimination of the rule would have on media consolidation
and thus on small broadcast owners, including minority and women owners. As noted
above, the current radio/television rule already allows for a significant degree of cross-
ownership of radio and television stations in amarket. Second, the cross-ownership rule
has always been accompanied by the ownership limitations contained in the local
television and local radio rules, which the Commission proposes to retain substantively
unchanged in order to protect competition in local markets. The Commission seeks
comment on whether the local ownership rules are sufficient to protect minority and
female broadcast owners from the competitive effects of media consolidation.

170. Moreover, while the Commission acknowledges the concerns raised by
NABOB and others advocating for additional minority ownership opportunities, it agrees
with commenters, including NAB, that the low level of minority and female broadcast
ownership cannot be attributed solely or primarily to consolidation. Nor has any

commenter shown that these low levels of ownership are aresult of the existing
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radic/television cross-ownership rule. The Commission recognizes the presence of many
disparate factors, including, most significantly, access to capital, as longstanding,
persistent impediments to ownership diversity in broadcasting. As discussed below, such
factors require further study and consideration.

171. Inthis Further Notice of Proposed Rulemaking, the Commission reaffirms

its commitment to broadcast ownership diversity as an important goal. The 2010
Quadrennial Review record, however, does not appear to establish that elimination of the
radio/television cross-ownership rule would adversely affect ownership diversity. The
Commission asks commenters to provide any demonstrable evidence of such alink that
may have become available since the 2010 Quadrennial Review.
5. Dua Network Rule
a. Introduction

172. The Commission tentatively finds that the dual network rule, which
permits common ownership of multiple broadcast networks, but prohibits a merger
between or among the “top-four” networks (ABC, CBS, Fox, and NBC), continues to be
necessary to promote competition and localism and should be retained without
modification. In particular, the Commission tentatively finds that the top-four broadcast
networks have adistinctive ability to attract, on aregular basis, larger primetime
audiences than other broadcast and cable networks, which enables them to earn higher
rates from those advertisers willing to pay a premium for such audiences. Thus, the
Commission believes that a combination between top-four broadcast networks would
reduce the choices available to advertisers seeking large, national audiences, which could

substantially lessen competition and lead the networks to pay |ess attention to viewer

112



demand for innovative, high quality programming. The Commission aso tentatively find
that the rule remains necessary to preserve the balance of bargaining power between the
top-four networks and their affiliates, thus improving the ability of affiliates to exert
influence on network programming decisions in a manner that best serves the interests of
their local communities. The Commission tentatively concludes that the benefits of
retaining the rule outweigh any potential burdens. The Commission seeks comment on
these tentative findings, particularly with respect to any relevant developments that may
have occurred since the NPRM. The Commission seeks comment also on the costs and
benefits of its proposal to retain the existing dual network rule. To the greatest extent
possible, commenters should quantify the expected costs or benefits of the rule and
provide detailed support for any actual or estimated values provided, including the source
of such data and/or the method used to calcul ate reported val ues.
b. Background

173. Inthe NPRM, the Commission sought comment on its tentative
conclusion that the existing dual network rule should be retained without modification in
order to promote competition. The Commission also sought comment on the potential
impact of top-four network mergers on localism. The Commission invites commenters to
augment the 2010 Quadrennial Review record with any new or different evidence, data,
or information relevant to its consideration of the dual network rule in this consolidated
docket.
c. Discussion

174. Competition. Consistent with the Commission’s tentative conclusion in

the NPRM, the Commission tentatively finds that the dual network rule remains
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necessary in the public interest to foster competition in the provision of primetime
entertainment programming and the sale of national advertising time. Specifically, as
discussed in more detail below, the Commission tentatively finds that the primetime
entertainment programming supplied by the top-four broadcast networksis a distinct
product, the provision of which could be restricted if two of the four major networks were
to merge. The Commission also tentatively finds that, consistent with past Commission
findings, the top-four broadcast networks comprise a* strategic group” in the national
advertising market and compete largely among themselves for advertisers that seek to
reach large, national mass audiences. Accordingly, the Commission continues to believe
that atop-four network merger would substantially lessen competition for advertising
dollarsin the national advertising market, which would, in turn, reduce incentives for the
networks to compete with each other for viewers by providing innovative, high quality
programming. Based on their distinctive characteristics relative to other broadcast and
cable networks, the Commission tentatively finds that the top-four broadcast networks
serve aunique role in the provision of primetime entertainment programming and the sale
of national advertising time that justifies retaining a rule specific to them. The
Commission seeks comment on these tentative findings.

175. Asnoted inthe NPRM, in comparison to other broadcast and cable
networks, the top-four broadcast networks achieve substantially larger primetime
audiences, as measured both by the audience size for individual programs and by the
audience size for each network as awhole. Primetime broadcast network programming is
generally designed to attract a mass audience, and financing such programming, in turn,

requires the substantial revenue that only a mass audience can provide. The top-four
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broadcast networks supply their affiliated local stations with primetime entertainment
programming intended to attract both mass audiences and the advertisers that want to
reach such large, national audiences. By contrast, other broadcast networks, and many
cable networks, tend to target more specialized, niche audiences. As CBS noted, in
recent years, some cable networks have moved away from serving niche audiences and
have modified their primetime programming lineups to more closely resemble those of
broadcast networks. Nonetheless, with the exception of certain individual sports events
or mini-series, even the highest rated primetime entertainment programs on cable
networks achieve substantially smaller audiences than their broadcast network
counterparts. For instance, during 2011, the highest rated primetime entertainment
programs on cable networks attracted, at most, between 8 and 9 million viewers. By
contrast, in any given week during the 2010-2011 tel evision season, there were typically
a dozen or more primetime entertainment programs on the top-four broadcast networks
that attracted more than 10 million viewers, with the highest rated broadcast programs
frequently attracting more than 20 million viewers, based on Nielsen data. Thus, the
audience size for individual primetime entertainment programs provided by each of the
top-four broadcast networks remains unmatched by that of any other broadcast or cable
network.

176. Furthermore, as measured at the network level, the average primetime
audience size for each of the top-four broadcast networks remains significantly larger
than the audience size for even the most popular cable networks. The Commission
recognizes that consumers generally substitute between broadcast and cable networks and

that the gap in size between broadcast and cable audiences has narrowed over time, such
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that the aggregate audience for cable networksis now larger. Nevertheless, as stated in
the NPRM, in 2009-2010 the average primetime audience for atop-four broadcast
network remained substantially larger than the average primetime audience for other
broadcast and cable networks. The Commission finds that this gap in audience size
continued in 2011. In 2011, the average primetime audience for atop-four broadcast
network was nearly three times larger than the average primetime audience for the
highest rated cable networks, based on SNL Kagan data. In addition, the average
primetime audience for the top-four broadcast networks was more than twice as large as
that of the fifth highest-rated broadcast network, and more than five times larger than that
of the next highest-rated English-language broadcast network. Asaresult, based on the
2010 Quadrennial Review record, the Commission tentatively finds that, despite the
ability of certain primetime cable network programs to achieve large audiences on
occasion, in general, primetime entertainment programming provided by the top-four
broadcast networks remains a distinct product capable of attracting large audiences, the
size of which individual cable networks cannot consistently replicate. The Commission
seeks comment on whether this audience gap has narrowed significantly since the
NPRM.

177. Another indicator that the top-four broadcast networks are distinct from
cable networks is the wide disparity in advertising prices between them. Using datafor
2009, the Commission found in the NPRM that the top-four broadcast networks generally
earn higher advertising rates than cable networks. In 2011, based on SNL Kagan data,
the average advertising rate among the top-four broadcast networks, as measured in cost

per thousand views (referred to as cost per mille or CPM), was $19.19. By contrast, the
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four highest CPMs among non-sports cable networks were for MTV, Bravo, Discovery
Channel, and TBS, which had an average CPM of $10.95, or approximately 43 percent
less than that of the top-four broadcast networks. The appeal of the top-four broadcast
networks to advertisers seeking large, national audiencesis aso reflected in data on net
advertising revenues. In 2011, the top-four broadcast networks averaged $3.17 billion in
net advertising revenues, based on SNL Kagan data. By contrast, the four non-sports
cable networks with the highest net advertising revenue totals (Nickel odeon, USA
Network, TNT, and MTV) averaged just under 1 billion dollarsin net advertising
revenues, or less than one-third of the average amount that the top-four broadcast
networks received. The Commission invites commenters to provide any relevant data
that has become available more recently.

178. The Commission tentatively concludes that it should adopt the proposal in
the NPRM to retain the existing dual network rule without modification in order to
promote competition. The Commission finds force in WGAW’ s view that the rule
remains necessary to promote competition in the market for primetime programming.
Specificaly, the Commission believes that the top-four broadcast networks have a
distinctive ability to attract, on aregular basis, larger primetime audiences than other
broadcast and cable networks, which enables them to earn higher rates from those
advertisersthat are willing to pay a premium for such audiences. Thus, the Commission
believes that a combination between top-four broadcast networks would reduce the
choices available to advertisers seeking large, national audiences, which could
substantially lessen competition and lead the networks to pay |ess attention to viewer

demand for innovative, high quality programming. The Commission therefore tentatively
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concludes that the primetime entertainment programming provided by the top-four
broadcast networks and national television advertising time are each distinct products, the
availability, price, and quality of which could be restricted, to the detriment of

consumers, if two of the top-four networks were to merge. Accordingly, the Commission
tentatively concludes that the dual network rule remains necessary to foster competition
in the provision of primetime entertainment programming and the sale of national
television advertising time. The Commission seeks comment on these tentative
conclusions.

179. Localism. Inaddition to promoting its competition goal, the Commission
tentatively finds that, consistent with past Commission findings, the dual network rule
remains necessary to promote its localism goal. Specifically, the Commission tentatively
finds that the rule remains necessary to preserve the balance of bargaining power between
the top-four networks and their affiliates, thus improving the ability of affiliates to exert
influence on network programming decisions in a manner that best serves the interests of
their local communities. Typicaly, acritical role of abroadcast network is to provide its
local affiliates with high quality programming. Because this programming is distributed
across the country, broadcast networks have an economic incentive to ensure that the
programming both appeal s to a mass, nationwide audience and is widely shown by
affiliates. A network’slocal affiliates serve a complementary role by providing local
input in network programming decisions and airing programming that serves the specific
needs and interests of that specific local community. Asaresult, the economic incentives
of the networks are not always aligned with the interests of the local affiliates or the

communities they serve.
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180. Inthe context of this complementary network-affiliate relationship, the
Commission believes that the dual network ruleis, asthe Affiliates Associations asserted,
“an important structural principle” that helps to maintain equilibrium. Specifically, the
Commission tentatively finds that a top-four network merger would reduce the ability of
anetwork affiliate to use the availability of other top, independently owned networks as a
bargaining tool to influence programming decisions of its network, including the
affiliate’ s ability to engage in a dialogue with its network over the suitability for local
audiences of either the content or scheduling of network programming. The Commission
seeks comment on its tentative conclusion that the dual network rule remains necessary to
foster localism.

181. The NPRM aso sought comment on whether antitrust laws and the
Commission’s public interest standard are sufficient to address any harms to competition
or localism that would result from atop-four network merger. As discussed above, the
Commission is concerned here that a top-four network merger would restrict the
availability, price, and quality of primetime entertainment programming to the detriment
of consumers. The Commission is also concerned that the bargaining power and
influence of affiliates would be reduced. Asthe Commission has previously noted, it
does not think antitrust enforcement would adequately protect against these harms. The
Commission seeks comment on these concerns.

182. Dual Affiliation. Some commenters urged the Commission to prohibit a

TV station from affiliating with two or more top-four broadcast networksin asingle
market, because they contended that the practice allows stations to circumvent the intent

of the dual network rule. Specifically, commenters claimed that dual affiliation allows a
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broadcaster to “do locally what the networks are forbidden from doing nationally,” which
isto consolidate the bargaining power of multiple top-four network signals under the
control of asingle entity. The Commission notes, however, that the dual network rule
addresses harms to competition and localism that would result from the consolidation of
top-four network ownership at the national level. In particular, as discussed above, the
Commission tentatively finds that a combination between top-four broadcast networks
would reduce the number of networks competing for national advertisers and would
reduce the ability of alocal affiliate to use the availability of other top, independently
owned networks as a bargaining tool to influence network programming decisions. By
contrast, the Commission believes that dua affiliation does not give rise to either of these
harms because it does not reduce the number of network owners. Although commenters
are invited to offer opposing views, the Commission does not perceive arguments related
to dual affiliation as relevant to consideration of the dual network rule. Instead, it believe
that issues related to dual affiliation, including the potential consolidation of market
power by asingle station owner in alocal market, are more relevant to the local

television ownership rule, and the Commission discusses them above in that context.

D. Diversity Order Remand

1. Introduction
183. In addition to assessing each of the broadcast ownership rules, the
Commission is considering in this proceeding the Third Circuit’ s remand of certain

aspects of the Commission’s 2008 Diversity Order. In Prometheus|l, the Third Circuit

concluded that the decision in the Diversity Order to adopt a revenue-based eligible entity

definition as arace-neutral means of facilitating ownership diversity was arbitrary and

120



capricious, because the Commission did not show how such a definition specifically
would assist minorities and women, who were among the intended beneficiaries of this
action. Inlight of this conclusion, the Third Circuit remanded each of the measures

adopted in the Diversity Order that relied on the revenue-based definition.

184. Based onitsanalysis of the preexisting eligible entity standard as well as
the measures to which it applied, the Third Circuit’s remand instructions, and the record
thus far in this proceeding, the Commission tentatively concludes that the revenue-based
eligible entity standard should be reinstated and applied to the regulatory policies set

forth in the Diversity Order. The Commission believes that small businesses benefit from

flexible licensing policies and that making it easier for small business applicants to
participate in the broadcast industry will encourage innovation and enhance viewpoint
diversity.

185. For the reasons explained below, the Commission tentatively concludes
that the Commission isnot in a position at this time to adopt a socially disadvantaged
business (SDB) eligibility standard, which expressly would recognize the race and
ethnicity of applicants, or any other race- or gender-targeted measures. The Commission
invites further input on ways to expand the participation of minorities and women in the
broadcast industry. It also seeks comment on specific measures, in addition to those that
that the Commission tentatively concludes should be reinstated, that may provide further
opportunities for minorities and women to own and operate broadcast outlets.

186. The Commission discusses below the actions that it currently believes are

appropriate in response to the Third Circuit remand of the Diversity Order.

2. Background
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a. Commission Diversity Initiatives

187. In addition to promoting viewpoint diversity generally through the
broadcast ownership rules, the Commission has along history of promulgating rules and
regulations intended to foster diversity in terms of minority and female ownership.
Although the Commission and Congress previously made available race- and gender-
conscious measures intended specifically to assist minorities and women in their efforts
to acquire broadcast properties, such as tax certificates and distress sale policies, those

policies and programs were discontinued following the Supreme Court’s 1995 decision in

Adarand Constructors, Inc. v. Pefla. The Supreme Court held in Adarand that any federal
program in which the “government treats any person unequally because of hisor her
race” must satisfy the “ strict scrutiny” constitutional standard of judicial review. Under
strict scrutiny, racial classifications are constitutional only if they are narrowly tailored
measures that further a compelling governmental interest. Asaresult, the Commission
currently does not use race or ethnic origin as afactor in its ownership diversification
policies. In addition, Congress repealed the tax certificate policy in 1995 as part of its
budget approval process.

188. The Commission announced in October 2013 that it is conducting a study
of Hispanic television viewing. The study isthe Commission’s first systematic
examination of the Hispanic television market, a market that implicates an important and
growing segment of the nation’s population. It incorporates comprehensive data from the
improved Form 323 biennial ownership reports, described below. Specifically, the study
will consider: (1) the impact of Hispanic-owned television stations on Hispanic-oriented

programming and Hispanic viewership in selected local television markets; (2) the extent
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of Hispanic-oriented programming on U.S. broadcast television; and (3) the role of digital
multicasting in increasing the amount of Hispanic-oriented programming.
b. Data Collection Concerning Minority and Female Ownership

189. Collection of Biennial Ownership Data. Asexplained in detail in the

NPRM, the Commission actively has sought in recent years to improve its collection and
analysis of broadcast ownership information. Among other initiatives, the Commission
has implemented major changes to its Form 323 biennia ownership reports to improve
the reliability and utility of the data reported in the form, including data regarding
minority and female broadcast ownership.
3. Discussion
a. Remand Review of the Revenue-Based Eligible Entity Standard

190. Background. The Commission solicited comment in the NPRM on
whether the Commission should reinstate the pre-existing revenue-based eligible entity
definition to support the measures the Third Circuit vacated and remanded as well as
other measures the Commission may implement in the future. Inlight of the Third
Circuit’s conclusion that the Commission previously had failed to demonstrate a nexus
between this definition and its stated goal of promoting female and minority ownership,
the Commission asked commenters to supply any available evidence demonstrating that a
revenue-based definition would support this specific policy objective. In addition, the
Commission sought comment on whether re-adoption of the revenue-based standard
would support its traditional diversity, localism, and competition goalsin other ways,
particularly by enhancing ownership opportunities for small businesses and other new

entrants.

123



191. The Commission adopted its revenue-based eligible entity definition in the

2002 Biennial Review Order as an exception to the prohibition on the transfer

of grandfathered station combinations that violated then newly adopted local radio
ownership limits. The Commission ruled that licensees would be allowed to transfer
control of or assign a grandfathered combination to an eligible entity, which was defined
as any entity that would qualify as a small business consistent with SBA standardsfor its
industry grouping, based on revenue. In addition, the Commission ruled that eligible
entities would be permitted, with limited restrictions, to sell existing grandfathered
combinations intact to new owners. The Commission adopted this transfer policy asa
means to promote diversity of ownership and observed more generally that policies
supporting the entry of new participants into the broadcasting industry also may promote
innovation in the field.

192. Thereafter, in the Diversity Order, the Commission concluded that

additional uses of the eligible entity definition would advance its objectives of promoting
diversity of ownership in the broadcast industry by making it easier for small businesses
and new entrantsto acquire licenses and attract the capital necessary to compete in the
marketplace with larger and better financed companies. In thisregard, the Commission
stated that the adoption of new measures relying on this definition would “ be effective in
creating new opportunities for broadcast ownership by avariety of small businesses and
new entrants, including those owned by women and minorities.” The Commission
further observed that facilitating market entry by new entrants into the broadcast industry
would promote new programming services, particularly those that are responsive to local

needs, interests, and audiences currently underserved. Thus, between 2002 and the Third

124



Circuit’ sremand of the measures relying on the eligible entity definition in 2011, the
Commission used the revenue-based standard to support a range of measures intended to
encourage ownership diversity.

193. Several commenters, including AWM and NAB, supported reinstatement
of arevenue-based eligible entity definition and the measures to which it previously
applied as ameans to diversify broadcast ownership. UCC et al. recommended that,
instead of abandoning or repurposing the current eligibility definition, the Commission
should assess whether it has had any measurable effect on the ownership of broadcast
stations by minorities and women. As discussed in more detail below, DCS believed that
the Commission should adopt arevised eligible entity definition that incorporates the
Overcoming Disadvantage Preference (ODP) standard proposed by the Commission’s
Diversity Advisory Committee in 2010. According to DCS, no meaningful impact on
minority ownership will be achieved by relying on a definition based solely upon the
SBA’srevenue limits for small businesses.

194. Discussion. The Commission tentatively concludes that a revenue-based
eligible entity standard is an appropriate and worthwhile approach for expanding
ownership diversity whether or not the standard is effective in promoting ownership of
broadcast stations by women and minorities. The Commission concedes that it does not
have an evidentiary record demonstrating that this standard specifically increases
minority and female broadcast ownership. The Commission invites commenters to
supplement the record with any new data or analysis that may bear on thisissue.
Nonetheless, even in the absence of such evidence, the Commission believes that

reinstatement of the revenue-based standard would serve the public interest by promoting
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small-business participation in the broadcast industry. The Commission believes that
small-business applicants and licensees benefit from flexible licensing, auction,
transactions, and construction policies. Often, small-business applicants have financing
and operational needs distinct from those of larger broadcasters. By easing certain
regulations for small broadcasters, the Commission believesthat it will promote its public
interest goal of making access to broadcast spectrum available to a broad range of
applicants. The Commission also believes that enabling more small businesses to
participate in the broadcast industry will encourage innovation and expand ownership and
viewpoint diversity.

195. The Commission seeks comment on these tentative conclusions. The
Commission also seeks input on other potential public interest benefits or detriments that
could result from reinstating the eligible entity standard. It isinterested in hearing from
eligible entity broadcasters that have used one or more of the measures adopted in the

Diversity Order. What measures were used? Did the eligible entity definition facilitate

entry into broadcast ownership? Was increased financing and investment available to
eligible entity broadcasters as aresult of the existence of the eligible entity standard or
any of the measures? The experiences of such broadcasters could aid the Commission’s
assessment of this standard and the measures that utilize the definition.

196. The Commission’srecordsindicate that alarge number of Commission
permittees and licensees previously have availed themselves of policies based on the

revenue-based eligible entity standard. In particular, the Diversity Order afforded

eligible entities that acquire broadcast construction permits through an assignment from

another permittee additional time to construct their facilities under certain circumstances,
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and many small businesses made use of this measure. FCC Form 314 requires that
assignees in broadcast transactions indicate whether the assignee is an eligible entity as

that term is defined in the Diversity Order. Between the implementation of the eligible

entity definition and the suspension of the definition following the Prometheus 1
decision, Commission staff processed approximately 247 Form 314 construction permit
assignment applications in which the assignee self-identified as an eligible entity. Of
those 247 applications, approximately 132 (53.4 percent) of the eligible entities have
constructed their broadcast facilities and are now on the air. The data aso reveal that the
largest group of broadcasters that availed themselves of the eligible entity definition are
noncommercia educational broadcasters. Of the 247 total eligible entities, 160 (64.7
percent) are NCE permittees or licensees.

197.  On the whole, the Commission believes that these data indicate that the
revenue-based eligible entity standard has been used successfully by small firms and has
aided their entry into, as well as sustained their presence in, broadcasting in furtherance
of the Commission’s public interest goals. While these data may not include the total
number of applicants and permittees that have availed themselves of one or more of the
measures to which the eligible entity standard applied, thisinformation nonetheless
suggests that providing additional time to construct broadcast facilities and other
measures have assisted market entry by small broadcasters.

198. The Commission also tentatively concludes that, if the Commission
reinstates the eligible entity definition, it would be appropriate to readopt each measure
relying on this definition that was remanded in Prometheus 1. These measures include:

(1) Revision of Rules Regarding Construction Permit Deadlines (The Commission
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proposes that this exception to its strict broadcast station construction policy, if reinstated
by the Commission, would be limited to one 18-month extension based on one
assignment to an eligible entity. Moreover, to ensure realization of its policy goals, in
reviewing the permit sale to the eligible entity, the Commission proposes to assess the
bonafides of both the arms-length structure of the transaction and the assignee’ s status as
an eligible entity.); (2) Modification of Attribution Rule (In addition, pursuant to the new
entrant bidding credits available under the Commission’s broadcast auction rules, the
modified EDP attribution standard was available to interest holdersin eligible entities
that are the winning biddersin broadcast auctions. The Commission proposes to reinstate
this application of the modified EDP standard.); (3) Distress Sale Policy; (4) Duopoly
Priority for Companies that Finance or Incubate an Eligible Entity; (5) Extension of
Divestiture Deadline in Certain Mergers; and (6) Assignment or Transfer of
Grandfathered Radio Station Combinations.

199. The Commission proposes to define an eligible entity as any entity,
commercia or noncommercial, that would qualify as a small business consistent with
SBA standards for itsindustry grouping, based on revenue. The Commission proposes to
include both commercial and noncommercia entities within the scope of the term
“eligible entity” to the extent that they otherwise meet the criteria of this standard. The
Commission previously applied the SBA standards to define eligible entities, and the
Commission seeks comment on whether those standards should apply if it re-adopts the
eligible entity standard. The Commission requests comment on whether there is any
reason to use different eligible entity definitions for commercial and noncommercial

entities. For all SBA programs, aradio or television station with no more than $35.5

128



million dollars in annual revenue currently is considered a small business. To determine
qualification as a small business, the SBA considers the revenues of the parent
corporation and affiliates of the parent corporation, not just the revenues of individual
broadcast stations. The Commission proposes to do the same. In addition, in order to
ensure that ultimate control restsin an eligible entity that satisfies the revenue criteria, the
Commission proposes that the entity must satisfy one of several control tests.
Specificaly, the eligible entity would have to hold: (1) 30 percent or more of the
stock/partnership shares and more than 50 percent voting power of the corporation or
partnership that will hold the broadcast license; (2) 15 percent or more of the
stock/partnership shares and more than 50 percent voting power of the corporation or
partnership that will hold the broadcast licenses, provided that no other person or entity
owns or controls more than 25 percent of the outstanding stock or partnership interest; or
(3) more than 50 percent of the voting power of the corporation if the corporation that
holds the broadcast licenses is a publicly traded company.

200. The Commission seeks comment on the costs and benefits of the proposal
to adopt a revenue-based eligible entity definition and the measures relying on this
definition as proposed herein. To the greatest extent possible, commenters should
guantify the expected costs or benefits of the proposals and provide detailed support for
any actual or estimated values provided, including the source of such data and/or the
method used to calculate reported values.

b. Remand Review of a Race- or Gender-Conscious Eligible Entity Standard
(i) Background

201. The Third Circuit in Prometheus |l instructed the Commission to address
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on remand the other eligible entity definitions it had considered when the revenue-based

definition was adopted. Specifically, in the Diversity Third FNPRM, the Commission

sought comment on the possibility of replacing the revenue-based standard with a
standard based on the SBA’ s definition of SDBs used for purposes of its Business
Development Program. Pursuant to the SBA’s program, persons of certain racial or
ethnic backgrounds are presumed to be disadvantaged; all other individuals may qualify
for the program if they can show by a preponderance of the evidence that they are
disadvantaged. In response to the court’s directive, the Commission sought comment in
the NPRM on the benefits and risks of adopting an SDB standard to support the various
ownership diversity measures remanded by the court. The Commission also solicited

input on other proposals that were included in the Diversity Third FNPRM aswell as any

other race- or gender-conscious standards the Commission should consider.

202.  Under the SBA’s 8(a) Business Devel opment Program, certain individuals
are presumed to be socialy disadvantaged: African-Americans, Hispanic Americans,
Asian Pacific Americans, Native Americans (American Indians, Eskimos, Aleuts, or
Native Hawaiians), and Subcontinent Asian Americans. Additionally, the SBA permits
the applicant to show through a* preponderance of the evidence” social disadvantage due
to gender, physical handicap, long-term residence in an environment isolated from the
mainstream of American society, or other ssmilar causes.

203. Tothe extent an SDB standard includes race-specific criteria, it would be
subject to strict constitutional scrutiny. Asexplained in the NPRM, rules and policies
that operate based on race, ethnic origin, or gender are subject to an exacting

constitutional analysis. All race-based classifications imposed by the government “* must
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be analyzed by areviewing court under strict scrutiny’ . . . [and] are constitutional only if
they are narrowly tailored to further compelling governmental interests.” The U.S.
Supreme Court to date has accepted only two justifications for race-based action as
compelling for purposes of strict scrutiny: student body diversity in higher education and
remedying past discrimination. Gender-based classifications are evaluated under an
intermediate standard of review and will be upheld as constitutional if the government’s
actions are deemed substantially related to the achievement of an important objective. In
the NPRM, commenters were asked to explain in detail, based on relevant case law,
whether and how the Commission could overcome the application of strict or
intermediate constitutional scrutiny to any race- or gender-based standard. The
Commission sought data and explanation for whether and how proposals could be
supported and applied in a consistent and rational manner. In particular, the Commission
solicited input on whether the Commission could demonstrate a compelling governmental
interest in fostering viewpoint diversity, redressing past discrimination, or some other
interest and, if so, whether policies based on a race-conscious standard would be a
narrowly tailored means of addressing any such interest.

204. The Commission acknowledged in the NPRM that its ownership data and
other empirical evidence in the record at that time likely were insufficient to support the
adoption of arace- or gender-based standard. In recognition of the fact that such data are
not by themselves sufficient to satisfy the constitutional hurdle that has been established
for race- and gender-based measures, the Commission asked in the NPRM that
commenters supply any relevant evidence, including peer-reviewed studies, which could

assist in supporting a race-conscious approach. With respect to any proposals for a
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gender-conscious standard, commenters similarly were asked to address the relevant
constitutional standards and to provide any available empirical support.

205. A number of commenters supported the adoption of arace- or gender-
conscious standard as a means to increase minority and female ownership. Based on the
Third Circuit’ sinstructions in Prometheus |1, commenters asserted that the Commission
must fully consider the feasibility of adopting an SDB standard in this proceeding and
that the Commission is not permitted to defer consideration of race- or gender-based
action until afuture proceeding. Some commenters also asserted that, prior to the
conclusion of this proceeding, the Commission must provide any further data and
complete any additional empirical studies that may be necessary to evaluate or justify the
adoption of an SDB standard. Similarly, several commenters asked the Commission not
to make any changes to any of the media ownership rules until it collects and analyzes
data on broadcast ownership by women and minoritiesin a manner that they view as
consistent with the court’ s remand of the eligible entity standard.

206. Severa commenters further asserted that Prometheus 11 not only obligates
the Commission to consider fully the feasibility of implementing arace-conscious
eligible entity standard in this proceeding, but also requires the Commission to adopt
such astandard. NABOB maintained that in this proceeding the Commission “must
establish policies, similar to those it had prior to the Adarand decision, which were
designed to specifically increase minority ownership of broadcast stations.” NABOB
also stated that “[f]ailure to adopt a policy to promote minority ownership in this
proceeding is contrary to the mandate of the Third Circuit in the Prometheus 11 case.”

NABOB argued that “the Commission is obligated by the Prometheus |1 decision to
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continue this proceeding until it has completed the studies required and adopted a policy
to promote minority ownership.” In addition, NABOB asserted that if the Commission
does not take these actions in the instant proceeding, then it must, at a minimum, provide
a specific timetable for developing a policy to promote minority ownership.

207.  Advocates of arace- or gender-conscious standard cited the Supreme

Court’srulingsin Grutter v. Bollinger and Metro Broadcasting v. FCC as precedent for

establishing a compelling interest in facilitating broadcast ownership diversity

208. Some commenters suggested that the Commission currently lacks
evidence sufficient to implement arace- or gender-targeted standard. In light of this
perceived deficiency, DCS suggested that the Commission promptly implement an ODP
standard, which it described as race- and gender-neutral, while the Commission develops
the record necessary to adopt a constitutionally sustainable race-conscious definition.
Similarly, UCC et a. argued that “there are problems with the Commission’ s data
collection and analysis that need to be fixed” prior to the adoption of race- or gender-
conscious measures. UCC et al. further argued that, because “the Commission will have
to show that it tried race-neutral solutions and found them insufficient” in order to
“defend against a constitutional challenge to any future policy that uses race as afactor,”
the Commission should move forward in this proceeding to “evaluat[e€] whether its
current race- and gender-neutral policies designed to promote opportunities for minorities
and women are in fact working as intended.” NHMC et al. opined that “any
consideration of [SDBS] is premature” until the Commission resolves the existing

problems with its data and analysis and that any SDB proposal “would lack requisite
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supporting data and analysis necessary to withstand scrutiny from the court based on the
current record.”
(if) Discussion

209. The Commission tentatively concludes that it does not have sufficient
evidence at this time to satisfy the constitutional standards necessary to adopt race- or
gender-conscious measures. In evaluating the possibility of adopting an SDB standard,
or any other race-conscious standard, the first question the Commission must consider is
whether the standard could be justified by a*compelling governmental interest.”
Assuming that such an interest could be established, the Commission then would have to
be able to demonstrate that the application of the race-conscious standard to specific
measures or programs would be “narrowly tailored” to further that interest. The
Commission discusses below its preliminary approach to this analysis. While the
Commission tentatively finds that a reviewing court could deem the Commission’s
interest in promoting adiversity of viewpoints compelling, the Commission believes that
it does not have sufficient evidence at this time to demonstrate that adoption of race-
conscious measures would be narrowly tailored to further that interest. The Commission
also discusses the constitutional analysis that would apply if it sought to adopt gender-
conscious measures based on that interest. Further, the Commission tentatively finds that
it does not have sufficient evidence to establish a compelling interest in remedying past
discrimination. The Commission seeks comment on both its preliminary analysis and its
tentative findings.

210. Asathreshold matter, the Commission rejects commenters arguments

that the Commission is required to adopt an SDB standard or another race-conscious
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eligible entity standard in this proceeding in light of the court’ sinstructionsin
Prometheus II. The Commission also disagrees with arguments that the Commission is
not permitted to conclude this proceeding until it has completed any and all studies or
analyses that may enable it to take such action in the future consistent with current
standards of constitutional law. The Commission intends to follow the Third Circuit’s
direction that the Commission consider adopting an SDB definition before completion of
this proceeding and evaluate the feasibility of adopting arace-conscious eligibility
standard based on an extensive analysis of the available evidence. The Commission does
not believe that the Third Circuit intended to prejudge the outcome of the Commission’s
analysis of the evidence or the feasibility of implementing a race-conscious standard that
would be consistent both with applicable legal standards and the Commission’s practices
and procedures.

(i) Constitutional Analysis of Commission Interest in Enhancing Viewpoint Diversity

211. Compelling Governmental Interest Analysis. Inthe NPRM, the

Commission reaffirmed its longstanding commitment to advancing adiversity of
viewpoints. The Commission noted that it “has relied on its media ownership rulesto
ensure that diverse viewpoints and perspectives are available to the American people in
the content they receive over the broadcast airwaves,” and stated that “ media ownership
limits are necessary to preserve and promote viewpoint diversity.” In thisregard, the
Commission further explained that it has “ regulated media ownership as a means of
enhancing viewpoint diversity on the premise that diffuse ownership among media
outlets promotes the presentation of alarger number of viewpointsin broadcast content”

than otherwise would be available. The NPRM also noted that, in addition to viewpoint
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diversity, the Commission has considered the impact of its rules on program, outlet,
source, and minority and female ownership diversity.
212. Asthe Third Circuit observed in Prometheus [1, the Supreme Court long

has recognized the Commission’ sinterest in broadcast diversity. In Metro Broadcasting,

the Supreme Court held, based on the application of intermediate constitutional scrutiny,
that “the interest in enhancing broadcast diversity is, at the very least, an important
governmental objective.” In reaching this determination, the Court stated that
“[s]afeguarding the public’ sright to receive adiversity of views and information over the
airwavesis. . . an integral component of the FCC's mission” and that the Commission’s
“‘public interest’ standard necessarily invites reference to First Amendment principles.”
That opinion was issued prior to Adarand, however, which overruled the application of

intermediate scrutiny in Metro Broadcasting. Notably, Adarand did not disturb other

aspects of Metro Broadcasting, including the recognition of an important governmental

interest in broadcast diversity. Nonetheless, in the aftermath of Adarand, it is clear that
the Commission would have to establish that itsinterest in promoting diversity is not only
important, but compelling, in order to adopt a race-conscious standard. In addition, the

Supreme Court held in 2003 in Grutter v. Bollinger that diversity isacompelling

governmental interest in the realm of higher education. That finding was based on the
Court’ s determination that “ universities occupy a specia niche in our constitutional
tradition” and on substantial evidence, including numerous expert studies and reports,
regarding the educational benefits that flow from student body diversity.

213. The Commission believes that itsinterest in promoting a diversity of

viewpoints could be deemed sufficiently compelling to survive strict scrutiny analysis. In
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adifferent context, the Supreme Court has recognized viewpoint diversity as an interest

“of the highest order.” In addition, the Supreme Court in Metro Broadcasting recognized

similarities between broadcast diversity and the interest in promoting student body
diversity the Court later recognized as compelling in Grutter: “Just as a‘diverse student
body’ contributing to a““robust exchange of ideas’’ isa ' constitutionally permissible
goal’ on which arace-conscious university admissions program may be predicated, the
diversity of views and information on the airwaves serves important First Amendment

values.” Other similarities between Metro Broadcasting and Grutter further strengthen

the conclusion that viewpoint diversity may qualify as a compelling interest. In both
cases, the Supreme Court recognized that there were important First Amendment interests
at stake and acknowledged that diversity was central to the relevant institution’s mission.

In addition, just as the Grutter Court acknowledged the longstanding recognition of

education’ s “fundamental role” in American society, the Court long has recognized that
broadcasting is “an essentia part of the national discourse on subjects across the whole
broad spectrum of speech, thought, and expression.”

214. The Commission notes, however, that some decisions applying strict
scrutiny have cast doubt on the likelihood that courts would accept the Commission’s
interest in viewpoint diversity as the basis for race-conscious action. In 2007, the
Supreme Court declined to recognize a compelling interest in diversity outside of “the

context of higher education.” Moreover, the D.C. Circuit held in Lutheran Church-

Missouri Synod v. FCC that broadcast diversity does not rise to the level of acompelling

governmental interest. The D.C. Circuit reasoned that “ even the majority” of the

Supreme Court “who thought the government’ s interest ‘important’ [in Metro
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Broadcasting] must have concluded implicitly that it was not ‘compelling’; otherwise, it
isunlikely that the majority would have adopted a wholly new equal protection standard
to decidethe case asit did.” That reading is not compelled, however. The Metro
Broadcasting Court actually stated that “ enhancing broadcast diversity is, at the very
least, an important governmental objective,” thereby |eaving open the possibility that
broadcast diversity might be a compelling interest.

215. The Commission seeks comment on this preliminary analysis, including
any other factors or relevant precedent that it should consider. The Commission also
seeks comment on other relevant interests that a reviewing court might recognize as
compelling and the analysis of such interests under applicable judicial precedent.

216. Narrow Tailoring Analysis. Even assuming that the Commission were

able to establish a compelling interest in diversity, it still would be required to
demonstrate that the adoption of arace-conscious SDB standard, as well as the programs
to which it would apply, would be “narrowly tailored” to further that interest. Asthe
Supreme Court has stated, “[e]ven in the limited circumstance when drawing racial
distinctionsis permissible to further a compelling state interest, government is still
‘constrained in how it may pursue that end: [T]he means chosen to accomplish the
[government’ 5] asserted purpose must be specifically and narrowly framed to accomplish
that purpose.” The Commission tentatively concludes that the evidence in the record at
this time does not satisfy this requirement for two reasons. First, the Commission
tentatively finds that it does not demonstrate that the connection between minority
ownership and viewpoint diversity is direct and substantial enough to satisfy strict

scrutiny. Second, it believes that the record does not reveal afeasible means of carrying
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out the type of individualized consideration the Supreme Court has held isrequired for a
diversity-based program to pass constitutional muster.

217. The Commission disagrees with commenters who argued that a nexus
between minority ownership and viewpoint diversity sufficient to satisfy strict scrutiny

already has been established and accepted by the Supreme Court in Metro Broadcasting.

The Commission believes that empirical evidence of a stronger nexus between minority

ownership and broadcast diversity than was demonstrated in Metro Broadcasting would

be required for arace-conscious SDB standard to withstand strict scrutiny. Infinding
that the Commission’s minority ownership policies were substantially related to

achieving broadcast diversity, the Supreme Court in Metro Broadcasting deferred to the

judgment of Congress and the Commission, as corroborated by various socia science
studies. As stated above, however, the Supreme Court since has repudiated Metro
Broadcasting’ s application of intermediate scrutiny, and under strict scrutiny, the
Commission’s judgment regarding the relationship between minority ownership and
broadcast diversity is unlikely to receive the same deference. In her dissent in Metro
Broadcasting, Justice O’ Connor argued that the Court should have applied strict scrutiny
and that, under such scrutiny, the available evidence fell far short of the requisite direct
and substantial connection, establishing at best “the existence of some rational nexus.”
Subsequent developments in constitutional jurisprudence further suggest that empirical
evidence of a stronger nexus between broadcast diversity and minority ownership than

was shown in Metro Broadcasting would be required to withstand strict scrutiny.

218. Asexplained below, there is a significant amount of evidence in this

proceeding regarding the role and status of minoritiesin the broadcast industry.
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Although this evidence contributes valuable information to the record in this proceeding
and informs the Commission’ s broader review of the broadcast ownership rules, it
tentatively concludes that the evidence in the record would not satisfy strict scrutiny.
Commenters are invited to address the Commission’ s tentative conclusions and
evaluations of this evidence. In addition, the Commission invites commenters to provide
any additional evidence that may be relevant to thisanalysis. With regard to any such
evidence, commenters should explain whether and, if so, how the evidence would bolster
the Commission’s ability to satisfy the requisite narrow tailoring standard.

219. Thetwo recent studiesin the record that directly address the impact of
minority ownership on viewpoint diversity are Media Ownership Studies 8A and 8B.
Media Ownership Study 8A focuses on the relationship between local media ownership
and viewpoint diversity in local television news. The authors cal cul ate a measure of
viewpoint diversity based on program audience data and then analyze the relationship of
this measure to certain aspects of the Commission’s broadcast ownership rules, finding
either that the relationship is not statistically distinguishable from zero or very small in
absolute magnitude. In particular, this study finds that the relationship between minority
ownership and viewpoint diversity is not statistically distinguishable from zero. Asa
result, this study does not appear to provide evidence that the Commission could rely
upon to justify race-conscious action.

220. MediaOwnership Study 8B examines viewpoint diversity in local
television news through an analysis of television news transcripts. I1n general, the authors
find very little evidence of arobust relationship between available measures of market

structure and viewpoint diversity, perhaps due to the fact that the measures of market
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structure are, in the words of the authors, “rather blunt.” With respect to minority
ownership in particular, the authors find almost no statistically significant relationship
between such ownership and their measure of viewpoint diversity. Notably, the study
does find a positive relationship between minority ownership and coverage of minority
politicians, which suggests that minority-owned stations may focus on certain types of
minority-oriented content more than other stations and which could be viewed as a
measure of one form of viewpoint diversity. Despite this finding, the Commission
tentatively concludes that Media Ownership Study 8B does not provide sufficient
evidence to satisfy the requirements of strict scrutiny. First, the effects of minority
ownership revealed in the study are quite limited overall, and minority ownership does
not have an effect on most variables and disparity measures analyzed. Second, in the vast
majority of cases the authors study, the relationship between minority ownership and
viewpoint diversity is not statistically different from zero.

221. Other studiesin the record examine the relationship between minority
ownership of broadcast outlets and other aspects of the Commission’s diversity goal,
such as programming or format diversity. The Commission does not believe that
evidence regarding program or other forms of diversity is as relevant as evidence
regarding viewpoint diversity for the purpose of establishing narrow tailoring to a
compelling interest. The Commission tentatively concludes that, of any diversity-related
interest that the Commission has authority to advance, viewpoint diversity currently is
most likely to be accepted as a compelling governmental interest under strict scrutiny.

Although the Metro Broadcasting Court did not define broadcast diversity with this level

of precision, a court applying strict scrutiny islikely to require such precision, and the
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Supreme Court’ s prior recognition of broadcast diversity as an interest “ of the highest
order” seemsto pertain to viewpoint diversity. Media Ownership Study 7 assesses the
relationship between ownership structure and the provision of radio programming, as
measured by program formats, to minority (African-American and Hispanic) audiences
between 2005 and 2009. The study finds that minority audiences have different format
tastes than white audiences and that minority-owned stations disproportionately cater to
these tastes. In addition, the regression analyses included in Media Ownership Study 7
show that, on a market-wide basis, the presence of minority-owned stations increases the
amount of minority-targeted programming and that the availability of minority-targeted
formats attracts more minorities to listening. The study also concludes that most stations
with minority-targeted formats are not minority-owned and that group ownership,
including particularly ownership by non-minority owners, within alocal market allows
for greater format diversification. Because this study is focused on format diversity and
shows that non-minority stations provide a significant amount of minority-targeted
programming, the Commission tentatively finds that it would have limited value asa
justification for adopting race-conscious measures.

222. Inaddition to the Media Ownership Studies commissioned for this
proceeding, commenters have submitted a number of studies into the record that analyze
issues related to minority broadcast ownership. The Commission discusses those studies
that appear to relate most closely to the impact of minority ownership on its diversity
goals. Commenters are invited to supplement this discussion with additional views of the
relevance of these studies and to submit additional evidence that may be pertinent to the

Commission’sanalysis. For example, “Media Ownership Matters. Localism, the Ethnic
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Minority News Audience and Community Participation,” a 2006 study commissioned by
the Benton Foundation, finds that thereis a“nexus’ between minority ownership and
service to underserved communities. This study used ethnographic and survey research
to discern patterns in news consumption among minorities in the Washington, D.C.,
metropolitan area. It finds that of the 18 percent of minority listeners who reported that
they prefer to obtain news programming from radio, a majority of those listeners
preferred minority-owned stations. While this finding isinformative, the Commission
tentatively finds that the evidentiary value of this study in the context of a strict scrutiny
analysis would be limited because it covered only three neighborhoods in one
metropolitan area. In addition, the study does not provide any statistical analysis of or
adjust for factors aside from minority ownership that may explain this result.
Additionally, this finding represents only a small percentage of the individuals the
authors surveyed (i.e., amajority of 18 percent of the listeners surveyed). Furthermore,
the study does not analyze the news content on minority-owned radio stations or provide
analysis comparing such content to the news content on other stetions.

223.  Insum, the Commission believes that the body of evidence contained in
the recent Media Ownership Studies and the studies submitted in the record by
commenters do not demonstrate the “nearly complete” or “tightly bound” nexus between
diversity of viewpoint and minority ownership that would be required to justify arace-
based eligibility entity definition. Nevertheless, the Commission believes that the studies
strengthen the evidence of alink between broadcast diversity and minority ownership.

They aso begin to answer questions raised by Justice O’ Connor’s Metro Broadcasting

dissent, such as how to define minority programming and whether such programming is
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underrepresented, that the Supreme Court found it unnecessary to address under
intermediate scrutiny. In particular, existing studies show that minority groups have
distinct preferences, and that expanding minority ownership increases the amount of
programming targeted to such preferences. As stated above, however, the evidence
largely concerns program or format diversity rather than the viewpoint diversity that the
Supreme Court has recognized as an interest “of the highest order” and that the
Commission believesis most central to First Amendment values. Many of the studies
also support only limited conclusions and reflect a need for further analysis. Given the
Commission’s tentative assessments of these studies and other data, it cannot conclude at
this time that the evidence demonstrates a sufficient nexus between minority ownership
of broadcast stations and viewpoint diversity to withstand strict scrutiny.

224. Inresponseto NABOB'srequest that the Commission provide a specific
timetable for completing future studies necessary to adopt a policy to promote minority

ownership, the Commission has identified in detail in this Further Notice of Proposed

Rulemaking the studiesin the current record that it have found establish useful
information regarding the relationship between viewpoint diversity and minority and
female ownership of broadcast stations. In addition, the Commission has outlined
ongoing and additional efforts to achieve important further analysis of the status and
impact of minority ownership, including, but not limited to, the studies being conducted
by OCBO and the Hispanic television viewing study discussed above. In addition, as
indicated in the NPRM, Form 323 ownership datawill continue to be collected and
analyzed and considered in connection with future media ownership reviews. The

process for doing so will continue to be refined and improved. The Commission cannot
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firmly establish herein atimetable for release of future biennial ownership data or the
completion of studies, examinations, or assessments. Commenters may submit additional
studies that the Commission should consider inits analysis.

225. Inaddition, the Commission tentatively finds that the record in this
proceeding does not reveal afeasible means of carrying out the type of individualized
consideration the Supreme Court has held is required to pass constitutional muster under
strict scrutiny. Where race-conscious governmental action is concerned, the Supreme
Court previously has found that narrow tailoring requires individualized review, serious,
good-faith consideration of race-neutral aternatives, minimal adverse impact on third
parties, and temporal limits. In particular, the Court found in Grutter that narrow
tailoring demands that race be considered “in aflexible, non-mechanical way” alongside
other factors that may contribute to diversity and that consideration of race was
permissible only as one among many disparate factorsin order to evaluate individual
applicants for admission to an educational institution. The manner in which the
Commission allocates broadcast licenses is different in many important respects from
university admissions, and the Commission believes that implementing a program for
awarding or affording preferences related to broadcast licenses based on the
“individualized review” required in other contexts would pose a number of administrative
and practical challenges for the Commission. The Supreme Court has held, however, that
“[t]he fact that the implementation of a program capable of providing individualized
consideration might present administrative challenges does not render constitutional an
otherwise problematic system.” The Commission seeks comment on its tentative

conclusion and potential ways in which an individualized review process feasibly,
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effectively, and efficiently could be incorporated into any race-conscious measures
adopted by the Commission.

226. Commenters generally did not suggest criteria, other than race and ethnic
origin, that could be considered in an individualized, holistic evaluation system like that
approved in Grutter. DCS recommended that the Commission replace its revenue-based
eligible entity definition with an ODP standard as a race-neutral means of advancing
ownership diversity. The Commission notesthat it is not entirely clear whether the
proposed ODP standard would be subject to heightened constitutional scrutiny.
Moreover, the Commission believes that it does not have a sufficient record at present on
anumber of issues that would need to be resolved prior to the implementation of an ODP
standard. Among other issues, no commenter provided input on (1) what social or
economic disadvantages should be cognizable under an ODP standard, (2) how the
Commission could validate claims of eligibility for ODP status, (3) whether applicants
should bear the burden of proving specifically that they would contribute to diversity asa
result of having overcome certain disadvantages, (4) how the Commission could measure
the overcoming of a disadvantage if an applicant is a widely held corporation rather than
an entity with a single majority shareholder or a small number of control persons, and (5)
how the Commission could evaluate the effectiveness of the use of an ODP standard.
Even if the Commission could develop an adequate record on these issues, it is concerned
that it may lack the resources to conduct such individualized reviews. Moreover, the
Commission would have to walk avery finelinein order to fully evaluate the potential
diversity contributions of individual applicants without running afoul of First

Amendment values. The Commission is concerned that the type of individualized
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consideration that would be required under an ODP standard could prove to be
administratively inefficient, unduly resource-intensive, and inconsistent with First
Amendment values. The Commission seeks comment on these issues and its foregoing
analysis regarding the feasibility of adopting an ODP standard.

227. Analysis of Gender-Based Diversity Measures. The Supreme Court has

held that gender-based classifications must satisfy intermediate scrutiny and, as such,
must be substantially related to the achievement of an important objective. As noted

above, the Supreme Court found in Metro Broadcasting, based on the application of

intermediate constitutional scrutiny, that “the interest in enhancing broadcast diversity is,
at the very least, an important governmental objective.” Applying intermediate scrutiny,
the D.C. Circuit overturned the Commission’s former gender preference policy in

Lamprecht v. FCC. Recognizing that Metro Broadcasting established broadcast diversity

as an important government objective, the D.C. Circuit focused on its relationship to
female ownership. The court stated that the existence of such arelationship rests on
severa assumptions, but chose to address only one: that women who own broadcast
stations are more likely than white men to broadcast “women’s programming.” The court
concluded that the only available study failed to establish a statistically meaningful link
between ownership by women and programming of any particular kind. At thistime, the
Commission cannot conclude that the record evidence establishes a relationship between
the Commission’sinterest in viewpoint diversity and the ownership of broadcast stations
by women that would satisfy intermediate scrutiny. While the Commission
acknowledges that the data show that women-owned stations are not represented in

proportion to the presence of women in the overall population, the Commission does not
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believe that the evidence available at this time reveal s that the content provided via
women-owned broadcast stations substantially contributes to viewpoint diversity in a
manner different from other stations or otherwise varies significantly from that provided
by other stations. The only study included in the record of this proceeding that analyzes
the relationship between female ownership and broadcast content is the Turner Radio
Study, which finds that markets that contain radio stations with either female or minority
ownership are more likely to broadcast certain progressive and conservative talk shows.
This study does not appear to demonstrate a causal relationship between female or
minority ownership and the diversity of viewpoints or content available, asit does not
control for other factors that may explain both the presence of a greater diversity of talk
shows and a higher percentage of female or minority ownership in certain markets. In
any event, the Commission tentatively concludes that this study is too limited in scope to
establish a substantial relationship between female ownership and viewpoint diversity.
Other studiesin the record establish that female ownership of broadcast stationsiswell
below the proportion of women in the population, afact that is not in dispute in this
proceeding. Because these studies do not indicate that increased female ownership will
increase viewpoint diversity, the Commission believes that they do not provide a
rationale under the foregoing analysis for gender-based diversity measures. However, the
Commission seeks comment on this preliminary determination as well as any relevant
evidence regarding thisissue.

(i) Constitutional Analysis of the Commission’s Interest in Remedying Past
Discrimination

228. Asan dternative to establishing a compelling interest in viewpoint
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diversity, race- or gender-based measures are permissible as aremedy to past or present
discrimination. To justify race-based remedial measures, the Commission would have to
establish a*“strong basisin evidence” of discrimination, i.e., evidence “ approaching a
prima facie case of a constitutional or statutory violation.” To substantiate this approach,
the Commission would have to identify, with specificity, evidence of public
discrimination within the broadcast industry or private discrimination in which the
government acted as a“ passive participant.” Less evidence is required for gender-based
measures, although an “exceedingly persuasive justification” is still necessary. The
Commission never has asserted aremedial interest in race- or gender-based broadcast
regulation, and courts primarily have considered such measures in the context of public
contracting decisons. Most commenters in this proceeding have not focused on
establishing a case for remedial measures, although DCS argued that “remedying the
present effects of past discrimination provides acompelling interest.” While some
evidence supports afinding of discrimination in the broadcast industry, the Commission
tentatively concludes that it is not of sufficient weight to satisfy constitutional standards.
The Commission seeks comment on the preliminary analysis described below, including
any other relevant precedent or data it should consider.

229. Asthe Commission concedesin this Further Notice of Proposed

Rulemaking, the proportions of minorities and femal es that own broadcast stations are
lower than their proportionsin the general population. An inference of discrimination
may arise “when there is a significant statistical disparity between the number of
qualified minority contractors willing and able to perform a particular service and the

number of such contractors actually engaged.” But “[w]hen specia qualifications are
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required to fill particular jobs, comparisons to the general population (rather than to the
smaller group of individuals who possess the necessary qualifications) may have little
probative value.” Thus, the raw numbers reflecting existing levels of minority or female
ownership by themselves are not sufficient to overcome the constitutional hurdle that has
been established for race- and gender-based remedial measures. In Croson, the Supreme
Court warns against the “ completely unrealistic assumption that minorities will choose a
particular trade in lockstep proportion to their representation in the local population.”
There is no evidence in the current record demonstrating a statistically significant
disparity between the number of minority- and women-owned broadcast stations and the
number of qualified minority and women-owned firms. Commenters are asked to
address whether evidence of such a disparity is ascertainable, particularly given the low
number of minority and women-owned firms. Based on relevant precedent, the
Commission tentatively concludes that it cannot demonstrate a compelling interest in
remedying discrimination in the Commission’s licensing process in the absence of such
evidence. The Commission seeks comment on this tentative conclusion.

230. Anecdotal or historical evidence of discrimination also can establish that a
strong basis in evidence exists for remedial measures, although such evidence generally
is helpful only when it reinforces statistical evidence. DCS argued that a 2000 study
comprising more than 100 interviews demonstrates that broadcast licensing procedures
present challenges to minority and female access to spectrum and licenses. In the
Historical Study, minorities and women repeatedly report encountering discrimination in
their efforts to obtain capital to finance their broadcast and wirel ess businesses, secure

advertising on their stations, gain exposure and experience to qualify for ownership
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through employment opportunities, and learn of ownership opportunities. The Historical
Study reports no evidence, however, of actual discrimination by the Commission.

231. DCSaso argued that another 2000 study establishes that barriers
inhikiting minority and female access to capital amount to industry discrimination in
which the government has passively participated. The Capital Markets Study found that
both minority- and women-owned businesses were significantly less likely to obtain
wireless licenses in auctions than were non-minority businesses and that anong current
broadcast licensees, minority (but not female) applications for debt financing were
significantly less likely to be approved than non-minority applications, and minority
applicants paid higher interest rates. The study also contains a literature survey of
empirical studies using data over two decades, which is not specific to the broadcast
industry, finding or suggesting that racial discrimination existsin U.S. capital marketsin
both denial rates and interest rates. However, the study indicates that its results are not
fully conclusive and emphasizes the need for further analysisto control for potentially
important variables. Also, the focus on wireless auctions and other non-broadcast
industry information makes it less probative of discrimination in the broadcast licensing
process. Further, the study does not address the secondary market for licenses.

232.  While the evidence offered is informative on these subjects, the
Commission preliminarily finds that it isinsufficient to satisfy the constitutional
requirements to support arace- or gender-based remedial action. In thisregard,

comparison isinstructive to Adarand v. Slater, aleading public contracting case in which

the Tenth Circuit found the requisite strong basis in evidence. The court found

“gignificant” evidence of public discrimination in that case: the record contained 39
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studies revealing an aggregate 13 percent disparity between minority business availability
and utilization in government contracting, afigure which the court found to be
“gignificant,” if not overwhelming, evidence of discrimination. Nevertheless, the court
relied principally on evidence of private discrimination. The evidence was similar in
nature to that discussed above — denial of accessto capital, as well as the existence of
racialy exclusionary “old boy” networks and union discrimination that prevented access
to the skills and experience needed to form a business — but greater in extent and weight.
The court had the benefit of a Department of Justice report, prepared in response to the
Supreme Court’ s decision in Adarand, summarizing 30 congressional hearings and
numerous outside studies providing both statistical and anecdotal evidence of such
private discrimination. Here, in contrast, the only statistical evidence pertainsto
discriminatory accessto capital. Therest of the evidence available at thistimeis
anecdotal and, therefore, of more limited value. Thus, it tentatively appears that the
existing evidence of past discrimination in this caseis not nearly as substantial as that
accepted by courts in other contexts.
c. Additiona Proposals Related to Minority and Female Ownership

233. Asexplained above, the Commission tentatively concludes that, if it
reinstate the revenue-based eligible entity standard, it also would be appropriate to
readopt each of the regulatory policies the Third Circuit remanded in Prometheus 11 that
rely on this standard. Several commenters asked the Commission to consider additional
measures that they believed would foster ownership diversity. For example, DCS
submitted 47 proposals that it claimed would “address the barriers to diverse participation

in mediaownership and . . . increase minority and women participation in broadcasting.”

152



Although DCS advocated adoption of al of these proposed measures, it focused on four
that it believed the Commission “should immediately begin implementing.” These
recommendations include: (1) relaxing the foreign ownership limitations under Section
310(b)(4) of the Communications Act; (2) encouraging Congress to reinstate and update
tax certificate legislation; (3) granting waivers of the local radio ownership rule to parties
that “incubate” qualified entities; and (4) migrating AM radio to VHF Channels 5 and 6.
In addition, AWM asked the Commission to consider several actions to address the
“historic underrepresentation of women” in ownership of broadcast stations and
managerial positionsin the broadcast industry.

234. Asdiscussed below, the Commission has implemented some of these
recommendations. Because the Commission believes that the remainder of these
proposals would raise public interest concerns, may not provide meaningful assistance to
the intended beneficiaries, or are outside of the proper scope of this broadcast ownership
proceeding, the Commission tentatively concludes that it should not adopt them here.
The Commission seeks comment on this tentative conclusion.

235. Foreign Ownership Restrictions. DCS recommended that the Commission

relax its policies under Section 310(b)(4) of the Communications Act, which restricts
foreign ownership and voting interests in entities that control Commission licensees.
DCS claimed that this action would provide “U.S. broadcasters, particularly minorities,
who have difficulty accesg[ing] capital” with “access to new sources of capital that are
not available to them under the current regulatory paradigm.” Additionally, in a separate
proceeding a broad coalition of broadcasters, public interest groups, and media brokers

(Coadlition for Broadcast Investment or CBI) sought clarification of the Commission’s
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policies and procedures in reviewing applications or transactions that propose foreign
broadcast ownership that would exceed the 25 percent benchmark contained in Section
310(b)(4). The MediaBureau issued a public notice inviting comment on the CBI
Request. The mgority of commentsfiled in response to the public notice supported
CBI’ s position.

236. In November 2013, the Commission issued a Declaratory Ruling (78 FR

75563, Dec. 12, 2013, FCC 13-150, rel. Nov. 14, 2013) clarifying that the plain language
of Section 310(b)(4) provides the Commission the authority to review applications for
approval of foreign investment in the controlling U.S. parent of a broadcast licensee
above the 25 percent benchmark on a case-by-case basis. The Commission stated that
such applications may be granted unlessit finds that adenial will serve the public

interest. Inissuing the Declaratory Ruling, the Commission observed the range of

changes in the media landscape and marketplace since enactment of the foreign
ownership restriction and noted that limited access to capital isaconcern in the broadcast
industry, particularly for small entities, including entities owned by minorities and
women. The Commission further noted that a clear articulation of its “approach to
Section 310(b)(4) in the broadcast context has the potential to spur new and increased
opportunities for capitalization for broadcasters, and particularly for minority, female,
small business entities, and new entrants.”

237. Tax Certificate Legidation. DCS aso urged the Commission to “continue

to support and encourage Congress to reinstate and expand” the former tax certificate
policy, which permitted firms to defer capital gains taxation on the sale of media

propertiesto minorities. It also suggested that an updated tax certificate policy could
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address previous congressional concernsif it were race-neutral, encompassed both media
and telecommunications entities, and included limits on the size of eligible transactions
and programs. The Commission agrees that tax deferral legislation could prove an
effective means to enhance broadcast ownership diversity. The Commission’s most
recent Section 257 Report to Congress addresses the benefits of tax certificate legislation
to ownership diversity and includes arecommendation that Congress pass such
legidation.

238. Incubation. DCS requested that the Commission provide waivers of the
local radio ownership rule to broadcasters that finance or incubate an SDB or a“valid
eligible entity.” Specifically, DCS proposed that an entity that engagesin a specified list
of “qualifying incubating activities’ be granted, under certain conditions, awaiver of the
local radio ownership cap “by one station per incubating activity.”

239. The Commission shares concerns that proposals like DCS'sincubation
proposal that would allow blanket waivers of the local radio ownership rule could create
a substantial loophole to the ownership caps without sufficient offsetting benefits. The
Commission’s local radio rules have been carefully calibrated to protect competition and
new entry. By allowing broadcasters to exceed these caps, DCS's proposal could result
in more local radio consolidation than is presently permitted under the Commission’s
rules. Moreover, it is unclear based on the record in this proceeding what kind of entities
should be eligible to benefit from incubation. Bonneville/Scranton suggested that the
guidelines for determining entities that would be eligible to be incubated could be based
on the diversity channel set-aside requirement adopted by the Commission as a condition

to the approval of the merger of XM and Sirius. In that decision, the Commission
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ordered the combined new satellite radio entity to set aside channels to encourage new
market entry, enhance viewpoint diversity, and promote the delivery of programming
content to underserved audiences. Bonneville/Scranton suggested that a voluntary
broadcast incubation program modeled on this condition could permit a currently
licensed broadcaster to select a“New Voice” to incubate based on certain minimal
Commission requirements and general selection considerations, such as small business
size and independence from the broadcaster. NABOB cautioned, however, that “[a]ny
policies the Commission adopts which do not have the effect of making it desirable for
industry insiders to seek out minorities for broadcast ownership opportunities will be
ineffective in increasing minority ownership.” The Commission is concerned that
implementation of such proposals would pose substantial legal, administrative, and
practical challenges. To the extent that the program were limited to SDBs, it would pose
the Equal Protection concerns described in detail above. If it were instead extended in
the manner suggested by Bonneville/Scranton, it would be difficult for the Commission
to administer as a broad-based program and could potentially open awide loopholein the
ownership rules, while possibly having little or no significant effect on minority and
femal e ownership.

240. Inaddition, the Commission is concerned that it would not be feasible for
it to monitor adequately the activities that would qualify an entity for an incubation
waiver. Asproposed by DCS, qualifying activities would encompass a broad array of
arrangements, including, among others, underwriting or financing the operations of
eligible entities, providing loans or other financial assistance to eligible entities, and local

marketing arrangements between independent programmers and commercial
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broadcasters. Given the challenges of monitoring over time the types of complex
financing and other arrangements suggested under DCS' sincubation proposal, thereisa
substantial risk that the Commission would not be able to ensure that such arrangements
would be, or prospectively would remain, beneficial to eligible entities or other intended
beneficiaries. Accordingly, the Commission tentatively declines to adopt this proposal in
this proceeding.

241. Migration of VHF Channels5 and 6. In addition, DCS recommended that

the Commission migrate most AM serviceto VHF channels 5 and 6. Aside from DCS, it
does not appear that any party to this proceeding has supported this proposal. The
Commission tentatively concludes that this proposal, which would involve extensive
changes to the Commission’s current licensing rules and spectrum policies, exceeds the
proper scope of this broadcast ownership proceeding. Moreover, the Commission notes
that Congress has directed the Commission to conduct an incentive auction of television
broadcast spectrum and to reassign the remaining broadcast channelsin order to make
more spectrum available for wireless use. Migrating AM servicesto VHF channels 5 and
6 has the potential to interfere with the Commission’ s implementation of Congress's

directive.

242. Additional DCS Proposals. Many of DCS' s remaining proposals
recommend changes to awide range of Commission licensing, service, and engineering
rules and policies. Several of these recommendations propose modifications to the AM
broadcast service. The Commission recently adopted a notice of proposed rulemaking
which seeksto revitalize the AM band by identifying ways to enhance AM broadcast

quality and proposing technical rules that would enable AM stations to improve their
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service. The AM Revitaization NPRM (78 FR 69629, Nov. 20, 2013, FCC 13-139, rel.

Oct. 29, 2013) solicits comment on some of the technical issues DCS has raised in this
proceeding, including modification of: (1) daytime community coverage standard for
existing AM stations; (2) nighttime community coverage standards for existing AM
stations; and (3) AM antenna efficiency standards. The Commission anticipates that the

AM Revitalization NPRM will lead to an examination of important issues regarding the

viability of AM broadcast service, and thus, address many of the concerns of minority
broadcasters regarding the technical aspects of their licensed services.

243. Some of DCS s proposals extend into areas that are beyond the
Commission’s authority, including proposals that ultimately would require legislative
action or action by other federal entities aside from the Commission in order to create
changesin rules or policies. Other proposalsinvolve cable operators and other non-
broadcast services that are outside the scope of the quadrennial review proceedings.
Although these proposal's are accompanied by detailed and thoughtful analysis, and some
of them may warrant further consideration, the Commission believes that they are outside
the scope of this proceeding. Thus, the Commission does not anticipate taking further
action within this or successive quadrennial review dockets on these proposal's because
they extend beyond its statutory mandate under Section 202(h).

244. AWM Proposals. AWM's proposals include (1) preparing a primer on

investment in broadcast ownership for smaller and regional lenders willing to provide
loans to new broadcast entrants; (2) preparing a primer for new entrants that provides
guidance on how to find financing; (3) establishing alink on the Commission’ s website

to provide information on stations that may be available for sale to small businesses; and
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(4) alowing sellersto hold areversionary interest in aCommission licensein certain
circumstances. Although several parties broadly stated that they support some of these
proposals, there is little record on these subjects in the current proceeding. While the
Commission agrees that primers on investment and financing could be useful to new
entrants, the Commission notes that OCBO already engages in activities that provide
similar resources to broadcasters and potential investors, including the regularly
scheduled Capitalization Strategies Workshops noted above and in the NPRM. The
Commission also believes that specific advice about investment and financing is more
appropriately provided by private parties that are directly involved in the financial
marketplace than by the Commission.

245.  Inresponsetoc AWM’ s proposal that the Commission create a public
listing of stations that may be available for sale to small businesses, the Commission note
that the Commission currently does not have at its disposal the information that would be
necessary to create such aresource. In addition, the Commission believes that many
licensees would object to any requirement that would obligate them to make publicly
available information regarding their plansto sell specific stations. Finally, the
Commission tentatively finds that AWM’ s proposal to allow sellersto hold a
reversionary interest in broadcast licensees as a means of financing sales of broadcast
stations to women and minorities does not address the Commission’s historical concerns
about reversionary interests and is insufficiently developed to support departure from the
Commission’ s longstanding policy against the holding of such interests. At thistime,
therefore, the Commission does not believe there is sufficient justification to adopt these

proposed measures.
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E. Disclosure of Shared Service Agreements

1. Introduction

246. Inthis Further Notice of Proposed Rulemaking, the Commission considers

whether to require broadcast stations to disclose agreements for sharing services and/or
resources with other broadcast stations that are not commonly owned, as discussed in
greater detail below, to the extent that such agreements are not already separately defined
and required to be filed and/or disclosed under the Commission’s rules (e.g., LMAs and
JSAs). Commentersin a number of proceedings have expressed concern about the
impact on competition, localism, and diversity of agreements whereby one station shares
studio space, operational support, staff, programming, and/or other services or support
with a separately owned station. Often these sharing agreements are executed in
conjunction with an option, right of first refusal, put/call arrangement, or other similar
contingent interest, or aloan guarantee. Because the Commission does not currently
require the filing or disclosure of all such agreements, the Commission and the public
lack information about the content or breadth of the agreements or the frequency of their
use, inhibiting a thorough analysis of the impact of these arrangements on the
Commission’srules and policy goals. Accordingly, in order to enable the Commission
and the public to better understand the terms, operation, and prevalence of these
agreements, the Commission proposes to define a class of sharing agreements that could
impact its rules and policy goals and to require the disclosure of those agreements to
enable a comprehensive assessment of their impact. Specifically, in this Further Notice

of Proposed Rulemaking the Commission proposes to define a category of sharing

agreements designated herein as Shared Service Agreements (SSAS), it proposes to
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require the disclosure of SSAs by commercial television stations, and it seeks comment
on the appropriate method for achieving such disclosure. While considering whether to
require the filing of SSAs and how the term SSA should be defined for this purpose in
order to obtain information that will inform the Commission’s decision about what, if
any, general rules might be appropriate with respect to such agreements, the Commission
will, of course, continue to consider such joint agreements, as relevant and appropriate, in
deciding whether particular individual transactions serve the public interest. Once
disclosure is achieved, the Commission will be able to study these agreements and to
determine what further regulatory action, if any, it should take with respect to them.

2. Background

247.  Inthe Enhanced Disclosure ENPRM (76 FR 71267, Nov. 17, 2011, FCC

11-162, rel. Oct. 27, 2011), the Commission sought comment on whether to require the
disclosure of sharing agreements that were not already defined and required to be
disclosed under the Commission’ s rules (as are, for example, LMAs and JSAS), and
whether to require stations to include such agreementsin their online public files.
Commercial television stations (full-power and Class A) are required under Section

73.3526 of the Commission’s rules to maintain alocal public inspection file, the contents

of which include, inter alia, the station’s current authorization, citizen agreements,
issues/programs lists, radio and television LMAS, and radio and television JSAs.
Historically, the file was located at the station’s main studio; however, in the Enhanced
Disclosure proceeding, among other actions, the Commission modified Section 73.3526
for commercial television stations to require that most of the contents of the public file

(e.q., LMAsand JSAS) be included in an online public file hosted by the Commission. In
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the Enhanced Disclosure Second R& O (77 FR 27631, May 11, 2012, FCC 12-44, rel.

Apr. 27, 2012), the Commission declined to adopt any new disclosure requirements for
sharing agreements but indicated that it would continue to monitor the issue and revisit
the disclosure requirement in the future.

248. Concurrent with the pendency of the Enhanced Disclosure proceeding, the

Commission sought comment in the NPRM about various types of sharing agreements,

noting that commenters to the NOI had specifically identified sharing agreements and a
subcategory of agreements, local news sharing (LNS) agreements, as matters of concern,
but acknowledging that these terms were not defined in Commission rules. The NPRM
invited views on the potential impact of such agreements on the Commission’s ownership
rules and fundamental policy goals. It identified potential concerns about such
agreements and potential benefits and invited submissions of further information about
how to define such agreements and comment on whether they should be attributed or
disclosed.

249. Therecordsin the Enhanced Disclosure proceeding and in the 2010
Quadrennial Review proceeding do not contain comprehensive data or information about
the breadth, content, or prevalence of sharing agreements between stations that are not
commonly owned. The Commission is not aware of any public source for this
information. Although some such agreements are filed with the Commission in
connection with applications for assignment or transfer of control of broadcast licenses,
the Commission has no way of knowing how many of these agreements exist or what
they cover. The commentsin the earlier proceedings make clear that there are various

types of sharing agreements, including those that implicate local news production, that
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can involve differing levels of coordination — from those that involve back office
functions or leases of property or equipment, to the sharing of raw video footage, to
rebroadcasts of another station’s entire newscast, to near-total outsourcing of a station’s
day-to-day operations. Accordingly, any impact on viewers or markets could vary
depending on the substance of the agreement and the level of coordination. Inthe
absence of greater information about the number of agreements that exist in the market
and their content, the Commission and the public cannot fully evaluate the potential
public interest harms and benefits of various arrangements, which is necessary for the
Commission to formulate sound public policy.
3. Discussion

250. The Commission believes that commenters have raised important issues
about how and to what extent sharing agreements implicate the Commission’s
competition, localism, and diversity policy objectives. Consideration of theseissuesis
impeded because so little is known about the content, scope, and prevalence of sharing
agreements. In order to assess these issues, however, the Commission must first define
the agreements between stations that are relevant to its improved understanding of how
stations share services and resources and then create a mechanism for making such
arrangements transparent to the public and the Commission. Accordingly, the
Commission seeks comment on a proposed definition of SSAs and a requirement that
commercial television stations be required to disclose these agreements to the public and
the Commission. Thisisanecessary first step in determining whether the Commission’s
public interest goals will be furthered through additional regulation of these agreements,

as some commenters suggest.
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a. Definition of Shared Service Agreement

251. Commenters refer to sharing agreements using various terms, such as
sharing agreements, SSAs, or LNS agreements; however the Commission’ s rules do not
define these terms. LMAs and JSAs are two types of sharing agreements that are defined
in the Commission’srules. A single sharing agreement, however named, may include
provisions for time brokerage, local news production, joint advertising sales, and various
other station-related services. All of these different kinds of arrangements present
questions about the level and type of coordinated activity that may exist between stations
and the impact of such cooperation on the public interest. Therefore, the Commission
tentatively concludes that it should define SSAs broadly enough to capture all types of
resource sharing and collaboration that may take place between stations as the best means
to inform the public and the Commission about the scope of any joint activities between
stations. Thisinformation will provide the basis for informed decision making about any
necessary future Commission regulation impacting SSAs or particular categories of
SSAs.

252.  Accordingly, for the purpose of implementing the proposed disclosure
requirements discussed below, the Commission tentatively defines an SSA as any
agreement or series of agreements, whether written or oral, in which (1) a station, or any
individual or entity with an attributable interest in the station, provides any station-related
services, including, but not limited to, administrative, technical, sales, and/or
programming support, to a station that is not under common ownership (as defined by the
Commission’s attribution rules); or (2) stations that are not under common ownership (as

defined by the Commission’s attribution rules), or any individuals or entities with an
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attributable interest in those stations, collaborate to provide or enable the provision of
station-related services, including, but not limited to, administrative, technical, sales,
and/or programming support, to one or more of the collaborating stations.

253.  The Commission believes that this definition, by focusing on the provision
of station-related services and collaboration by and between broadcast stations,
encompasses the universe of agreements that are broadly referred to as “sharing
agreements.” Thiswould include, for example, the provision of back office services by
one independently owned station to another; ajoint news-gathering operation; or the joint
negotiation of retransmission consent agreements. Each such exampleis atype of
resource sharing, among many others, and the agreements that govern such arrangements
are appropriately referred to as SSAs. These agreements, including those that relate to
“back office” functions, reflect the range of interaction between stations, and the
Commission believes that disclosure of al such agreements will permit it to understand
the scope of station interactions so that it can more effectively advance its public policy
goalsinthisarea

254. Moreover, the Commission believes that the definition of SSA should not
be limited to only those agreements to which station licensees are parties, as the licensees
are not always a party to the sharing agreement that affects their station’s operations. For
example, the parent company of one station may contract with the parent company of
another independently owned station to provide station-related services for the first
station, using the same employees for both stations. If the definition were limited to
agreements that involved licensees, this type of agreement would arguably not be

included, even though thisis certainly an example of the type of sharing agreement the
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Commission seeksto identify. Accordingly, limiting the definition of SSAsto
agreements between licensees would exclude existing agreements that the Commission
intends to include in the definition, as well as afford a means to evade any disclosure
requirements. Neither outcome would serve the public interest.

255.  The Commission seeks comment on the tentative conclusion that SSAs
should be defined broadly to enable the Commission and the public to understand the
potential concerns and benefits of these agreements. |Is abroad definition the most
appropriate way to inform the Commission and the public about the breadth and
prevalence of agreements across the marketplace? The Commission seeks comment also
on the proposed definition. Isit broad enough to include al types of resource sharing and
service agreements between stations that may be relevant to the Commission’s policy
making initiatives? s the definition too broad, such that it would apply to agreements
that do not involve the provision of station-related services and/or collaboration between
stations to enable the provision of such services? Isthere an aternate definition that
would better serve the Commission’s purpose? The Commission’s transaction review
experience indicates that SSAs are often accompanied by contingent interest agreements.
The Commission seeks comment on whether thisis also the case for SSAs that are not
part of atransaction. If so, the Commission seeks comment on whether and how it
should seek to achieve additional transparency concerning such contingent interest
arrangements in this this proceeding. The Commission encourages those who disagree
with the proposed definition to provide specific alternative language to define SSAs for
purposes of this proceeding.

256. Should the term SSA instead be defined more narrowly, and if so how?
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For example, are there sharing agreements that are insignificant to the operation of the
station(s), such that disclosure would not meaningfully benefit the Commission’s or the
public’s understanding of station operations, and that should thus be excluded from the
definition of SSA for this purpose? If so, what types of exclusions to the definition
should the Commission adopt? Would a de minimis financial exception be appropriate
(i.e., if thetotal dollar amount of the goods or services provided under the agreement is
below a certain total dollar amount)? If so, what should the cutoff be? How should the
Commission determine where to set the cutoff? Could such an exclusion omit significant
agreements that involve in-kind contributions? Should the Commission define SSAsto
implicate only agreements that involve local news operations or the provision or
production of programming? Is so, how would such a definition be crafted? Would it
implicate any special legal or Constitutional considerations? If so, how could the
Commission address such issues? Should the Commission limit the definition of SSAs
only to those involving stations in the same local market? Could such alimitation
exclude agreements that have a significant impact on station operations or programming?
As discussed in the following section, the Commission proposes to limit disclosure of
SSAsto commercia television stations. Accordingly, should the Commission limit the
definition of SSAsto only those agreements involving exclusively commercial television
stations? The Commission notes that commenters focus primarily on sharing agreements
involving commercial television stations; accordingly, the Commission tentatively
concludes that any disclosure requirement for SSAs should be limited to agreements
involving exclusively commercial television stations. The Commission seeks comment

on whether to expand the disclosure requirement to include agreements involving
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commercial radio stations and/or noncommercial stations. Are there many examples of
agreements between commercial television stations and other types of stations (e.g.,
noncommercia stations, AM/FM stations)? What are the costs and benefits of the
definition the Commission proposes and of any alternate definitions offered? How would
anarrower definition be reconciled with the Commission’s and the public’sinterest in
understanding the breadth and prevalence of agreements across the marketplace?
b. Disclosure of Shared Service Agreements

257.  Although the Commission believes that commenters have raised
meaningful concerns about the potential impact of sharing agreements on competition,
diversity, and localism in television markets, it aso acknowledges that broadcast
commenters have provided evidence that such agreements may produce public interest
benefits. Currently, the Commission and the public lack a full understanding of the
agreements and the ability to assess the impact of the agreements on Commission policy
goals. Thus, the Commission tentatively concludes that disclosure of SSAs as defined in
this proceeding is necessary to inform the Commission and the public of joint operations
and collaborations between independently owned commercial television stations. Section
73.3613, which governs the filing of contracts with the Commission, requires that a
summary of the substance of oral contracts subject to filing under that section must be
reported in writing. The Commission proposes that any disclosure requirement it may
adopt for SSAs smilarly require that the substance of oral SSAs be reported in writing.
The Commission seeks comment on this proposal.

258. The Commission believes that disclosure of such agreements involving

commercial television stations will permit the Commission to better understand the
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operation of stations and to assess the impact, if any, of SSAs on the television
marketplace. Furthermore, members of the public will be able to gain a greater
understanding of the relationships between independently owned stations that are parties
to SSAs, which will allow them to evaluate whether such interaction has an impact on
programming or other station operations. The Commission seeks comment on its
tentative conclusion that disclosure of SSAs as defined herein is necessary to enable the
Commission and the public to assess the implications of these agreements for the
marketplace and the Commission’ s public policy goals. Doesthe Commission have any
alternate means of assessing the breadth and prevalence of these agreements or their
impact and implications? If so, what means are currently available to the Commission
and the public?

259.  The Commission seeks comment on the manner in which SSAs are to be
disclosed to the public and the Commission. For example, should atelevision station be
required to place a copy of each SSA for the station in its public inspection file? Under
such a requirement, should the Commission require that these agreements be placed in
the local public inspection file located in the station’s main studio or in the station’s
online public file, or both? Should the disclosure requirement apply to each station that is
involved in the agreement (e.q., the recipient of services and the provider of the
services)? Would arequirement to disclose only in aphysical (i.e., not online) public
inspection file limit the Commission’s and the public’s ability to learn about the content,
scope, and prevalence of sharing agreements? The Commission already requires that all
radic and television LMAs and JSAs between commercial broadcast stations be disclosed

by placing them in the station’s public file, regardless of whether the agreements are
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attributable or filed with the Commission. Should the Commission extend this existing
requirement for LMAs and JSAsto include al SSAs for commercial television stations?
What are the costs and benefits of each method of disclosure? As noted above, certain
types of sharing agreements are already specifically defined in the Commission’srules
and are already subject to various regulations and policies (e.q., LMAs and JSAs). The

Commission does not believe that the adoption of any proposal in this Further Notice of

Proposed Rulemaking should result in a duplicate disclosure obligation for such

agreements. For example, if the Commission were to extend the existing public
inspection file disclosure requirement for LMAs and JSAs to SSAs, an agreement that
satisfies the definition of a JSA and an SSA would only need to be placed in the public
inspection file once. However, in the event that the Commission adopts a disclosure
requirement for SSAs that is different than the disclosure requirements already in
existence for other types of sharing agreements — for example, a dedicated docket in the
Commission’s Electronic Comment Filing System (ECFS) or anew form — the
Commission seeks comment on the extent to which that disclosure requirement should
apply to other sharing agreements that are already subject to various disclosure
requirements, as well as the associated benefits, burdens, and costs of any such approach.
260. Should the Commission consider arequirement that SSAs be filed
pursuant to Section 73.3613 of the Commission’srules? What are the benefits or
drawbacks of this alternative? Pursuant to Section 73.3613, licensees or permittees of
commercia or noncommercial AM, FM, television, or International broadcast stations
must file copies of certain contracts (including written summaries of oral contracts) with

the Commission within 30 days of execution. These contracts cover abroad array of

170



agreements that relate to station ownership and operation. Because the Commission
proposes to limit the disclosure of SSAsto commercial television stations, as noted
above, any new filing requirement under 73.3613 would be similarly tailored. How
would such arequirement be structured? Should the Commission consider adopting a
different filing process? For example, should the Commission create a new form to be
filed with the Commission or open a dedicated docket in ECFS, in which licensees,
permittees, or applicants would file copies of agreements? What would such a process
entail and what would be the benefits and/or drawbacks of that process?

261. Inaddition, the Commission proposes that any disclosure requirement it
may adopt be subject to the same redaction allowances made available with respect to the
filing of LMAs and JSAs, namely, that licensees may redact confidential or proprietary
information. Currently, stations are permitted to redact confidential or proprietary
information when disclosing LMAs and JSAs, though the information must be made
available to the Commission upon request. The Commission proposes that the same
procedure apply to the disclosure of SSAs. Would this approach be desirable with
respect to the disclosure reguirements the Commission is proposing here? Should it
consider limiting any disclosure or filing requirement to larger markets, such as the top
50 or 100 Designated Market Areas? What considerations would justify any proposed
limitation, and what other factors should the Commission consider in evaluating any
limitation? While such an approach might reduce burdens on stations in smaller markets,
isthe impact of SSAsin smaller markets potentially greater due to the typically smaller
number of stations in these markets, such that limiting disclosure to larger markets would

not be advisable? For each potential alternative proposed, the Commission seeks
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comment on the associated benefits, burdens, and costs. How much time should it
provide for stations to come into compliance with this proposed filing requirement?
What burdens would the proposed disclosure requirement place on stations, and what
costs are associated with those burdens? How often would these burdens or costs be
incurred? Do SSAs as defined herein typically last for a period of multiple years, and if
so does that fact mitigate any associated burdens or costs, and by how much? How
would the possible exclusions from the definition of SSA discussed above impact the
burdens and costs?

I1I. Procedural Matters

A. Ex Parte Rules

262. Permit-But-Disclose. The proceeding for this Further Notice of Proposed

Rulemaking shall be treated as a * permit-but-disclose” proceeding in accordance with the
Commission’s ex parte rules. Persons making ex parte presentations must file a copy of
any written presentation or a memorandum summarizing any oral presentation within two
business days after the presentation (unless a different deadline applicable to the
Sunshine period applies). Persons making oral ex parte presentations are reminded that
memoranda summarizing the presentation must (1) list all persons attending or otherwise
participating in the meeting at which the ex parte presentation was made, and (2)
summarize al data presented and arguments made during the presentation. If the
presentation consisted in whole or in part of the presentation of data or arguments already
reflected in the presenter’ s written comments, memoranda or other filingsin the
proceeding, the presenter may provide citations to such data or argumentsin hisor her

prior comments, memoranda, or other filings (specifying the relevant page and/or
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paragraph numbers where such data or arguments can be found) in lieu of summarizing
them in the memorandum. Documents shown or given to Commission staff during ex
parte meetings are deemed to be written ex parte presentations and must be filed
consistent with rule 1.1206(b). In proceedings governed by rule 1.49(f) or for which the
Commission has made available a method of electronic filing, written ex parte
presentations and memoranda summarizing oral ex parte presentations, and all
attachments thereto, must be filed through the electronic comment filing system available
for that proceeding, and must be filed in their native format (e.g., .doc, .xml, .ppt,
searchable .pdf). Participantsin this proceeding should familiarize themselves with the
Commission’s ex parte rules.

B. Comment Filing Procedures

263. Comments and Replies. Pursuant to 88 1.415 and 1.419 of the

Commission’srules, 47 CFR 1.415 and 1.419, interested parties may file comments and
reply comments on or before the dates indicated on the first page of this document.
Comments may be filed using the Commission’ s Electronic Comment Filing System

(ECFS). See Electronic Filing of Documents in Rulemaking Proceedings, 63 FR 24121

(1998).
= Electronic Filers: Comments may be filed electronically using the Internet by
accessing the ECFS: http://fjallfoss.fcc.gov/ecfs?/.
= Paper Filers. Parties who choose to file by paper must file an original and one
copy of each filing. If more than one docket or rulemaking number appearsin the
caption of this proceeding, filers must submit two additional copiesfor each

additiona docket or rulemaking number.
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Filings can be sent by hand or messenger delivery, by commercia overnight
courier, or by first-class or overnight U.S. Postal Service mail. All filings must be
addressed to the Commission’s Secretary, Office of the Secretary, Federal
Communi cations Commission.
= All hand-delivered or messenger-delivered paper filings for the
Commission’s Secretary must be delivered to FCC Headquarters at 445
12th St., SW, Room TW-A325, Washington, DC 20554. The filing hours
are 8:00 am. to 7:00 p.m. All hand deliveries must be held together with
rubber bands or fasteners. Any envelopes and boxes must be disposed of
before entering the building.
=  Commercial overnight mail (other than U.S. Postal Service Express Mail
and Priority Mail) must be sent to 9300 East Hampton Drive, Capitol
Heights, MD 20743.
= U.S. Postal Service first-class, Express, and Priority mail must be
addressed to 445 12th Street, SW, Washington, DC 20554.

264. People with Disabilities: To request materialsin accessible formats for
people with disabilities (braille, large print, electronic files, audio format), send an e-mail
to fcc504@fcc.gov or call the Consumer & Governmental Affairs Bureau at (202) 418-
0530 (voice), (202) 418-0432 (tty).

C. Supplemental Initial Requlatory Flexibility Analysis

265. Asrequired by the Regulatory Flexibility Act of 1980, as amended (RFA),

an Initial Regulatory Flexibility Analysis (IRFA) was incorporated in the NPRM in this

proceeding. The Commission sought written public comment on the proposalsin the
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NPRM, including comment on the IRFA. The Commission received no commentsin
direct response to the IRFA. Additionally, the Commission has prepared this
Supplemental IRFA of the possible significant economic impact on small entities of the

proposals in the Further Notice of Proposed Rulemaking. Written public comments are

requested on this Supplemental IRFA. Comments must be identified as responses to the
Supplemental IRFA and must be filed by the deadlines for comments provided on the

first page of the Further Notice of Proposed Rulemaking. The Commission will send a

copy of the Further Notice of Proposed Rulemaking, including this Supplemental IRFA,

to the Chief Counsel for Advocacy of the Small Business Administration (SBA). In

addition, the Further Notice of Proposed Rulemaking and Supplemental IRFA (or

summaries thereof) will be published in the Federal Register.
1. Need for, and Objectives of, the Further Notice of Proposed Rulemaking

266. The Further Notice of Proposed Rulemaking initiates the 2014

Quadrennial Review of the broadcast ownership rules, which was initiated pursuant to
Section 202(h) of the Telecommunications Act of 1996 (1996 Act). Thisreview will
incorporate and build on the record of the ongoing 2010 Quadrennial Review. The
Commission is required by statute to review its media ownership rules every four yearsto
determine whether they “are necessary in the public interest as the result of competition”
and to “repeal or modify any regulation it determines to be no longer in the public
interest.”

267. The mediaownership rulesthat are subject to this quadrennial review are
the local television ownership rule, the local radio ownership rule, the

newspaper/broadcast cross-ownership rule, the radio/television cross-ownership rule, and
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the dual network rule. Asdiscussed in more detail below, the Further Notice of Proposed

Rulemaking proposes to retain two rules without modification — the local radio
ownership rule and the dual network rule — and seeks comment on potential changes to
two others — the local television ownership rule and the newspaper/broadcast cross-

ownership rule. The Further Notice of Proposed Rulemaking also seeks comment on

whether to eliminate the radio/television cross-ownership rule. In addition, the Further

Notice of Proposed Rulemaking seeks comment on issues referred to the Commission in

the Third Circuit’ s remand in Prometheus Radio Project v. FCC (Prometheus I) of

certain aspects of the Commission’s 2008 Diversity Order. Lastly, the Further Notice of

Proposed Rulemaking seeks comment on the proposed disclosure of certain sharing

agreements.

268. Loca Television Ownership Rule. In the Further Notice of Proposed

Rulemaking, the Commission seeks comment on whether the current local television
ownership rule remains necessary in the public interest and should be retained with a
limited modification. Specifically, the Commission seeks comment on whether to retain
the existing ownership limits, including the top-four prohibition and the eight voicestest,
but replace the Grade B contour overlap test used to determine when to apply the local
television ownership rule with a digital noise limited service contour (NLSC) test, rather
than the DM A-based approach proposed in the NPRM.

269. Theitem tentatively concludes that the current local television ownership
rule remains necessary in the public interest and should be retained with alimited
modification. Based on the current media marketplace and the record in this proceeding,

the public interest would be best served by replacing the Grade B contour overlap test
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used to determine when to apply the local television ownership rule with adigital NLSC
test, rather than the DM A-based approach proposed in the NPRM. The Commission
believes that the local television ownership rule is necessary to promote competition.
The Commission further believes that the competition-based rule proposed in the Further

Notice of Proposed Rulemaking also would promote viewpoint diversity by helping to

ensure the presence of independently owned broadcast television stationsin local markets
and would be consistent with the Commission’slocalism goal. The Commission finds

that the local television ownership rule proposed in the Further Notice of Proposed

Rulemaking would be consistent with the goal of promoting minority and female
ownership of broadcast television stations. The Commission believes that the
competition-based rule would aso indirectly advance the Commission’s viewpoint
diversity goal by helping to ensure the presence of independently owned broadcast
television stations in the local market, thereby increasing the likelihood of avariety of
viewpoints. In addition, while the Commission does not propose to retain the rule with
the specific purpose of preserving the current levels of minority and female ownership,
the Commission tentatively finds that retaining the existing rule would effectively
address the concerns of those commenters who suggested that additional consolidation
would have a negative impact on minority and femal e ownership of broadcast television
stations. Ultimately, the Commission believes that its proposed limited modification of
the rule will better promote competition, and that this benefit would outweigh any
burdens, which would be minimized by the proposal to grandfather combinations.

270. The Further Notice of Proposed Rulemaking also tentatively concludes

that retaining the existing failed/failing station waiver criteriawould be in the public
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interest. The Commission evaluated the various proposed waiver standards proffered by
commenters, and is concerned that many of the proposed waiver criteriawould be
difficult to monitor or enforce, are not rationally related to the ability of each station to
compete in the local market, and could be manipulated in order to obtain awaiver.
Ultimately, the Commission predicts that such standards would significantly expand the
circumstances in which awaiver of the local television ownership rule would be granted.
The Commission is concerned that such relaxation would be inconsistent with the
tentative conclusion that the public interest is best served by retaining the existing
television ownership limits. Moreover, the Commission believes that the existing waiver
standard is not unduly restrictive and that it provides appropriate relief in markets of all
sizes. Waiver of the Commission’srulesis meant to be exceptiona relief, and the item
tentatively finds that the existing waiver criteria strike an appropriate balance between
enforcing the ownership limits and providing relief from the rule on a case-by-case basis.

271. Loca Radio Ownership Rule. The Further Notice of Proposed

Rulemaking seeks comment on whether the current local radio ownership rule remains
necessary in the public interest and should be retained without modification. The Further

Notice of Proposed Rulemaking seeks comment also on whether to retain the existing

AM/FM subcaps.

272.  The Commission tentatively finds that the current local radio ownership
rule remains necessary in the public interest and should be retained without modification.
The Commission believes that the rule is necessary to promote competition. In addition,
the Commission believes that the radio ownership limits promote viewpoint diversity “by

ensuring a sufficient number of independent radio voices and by preserving a market
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structure that facilitates and encourages new entry into the local media market.”
Similarly, the Commission tentatively finds that a competitive local radio market helps to
promote localism, as a competitive marketplace will lead to the selection of programming
that is responsive to the needs and interests of the local community. The Commission
tentatively finds also that the local radio ownership rule is consistent with the goal of
promoting minority and female ownership of broadcast television stations. Ultimately,
the Commission believes that these benefits outweigh any burdens that may result from
its proposal to retain the rule without modification.

273. The Commission agrees with commenters that supported retention of the
AM subcapsin order to promote new entry. The Commission believes that broadcast
radia, in general, continues to be amore likely avenue for new entry in the media
marketplace — including entry by small businesses and entities seeking to serve niche
audiences — as aresult of radio’s ability to more easily reach certain demographic
groups and the relative affordability of radio stations compared to other mass media. AM
stations are generally the least expensive option for entry into the radio market, often by a
significant margin, and therefore permit new entry for far less capital investment thanis
required to purchase an FM station. While some commenters suggested that eliminating
the subcaps could result in divestiture of properties that could be acquired by new
entrants, the Commission tentatively finds that this speculative rationale is not
persuasive. Therefore, consistent with Commission precedent, the Commission believes
that the public interest is best served by retaining the existing AM subcaps, which would
continue to further competition, and possibly aso viewpoint diversity, by promoting new

entry.
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274. Inaddition, the Commission tentatively finds that there continue to be
technical and marketplace differences between AM and FM stations that justify retention
of both the AM and FM subcaps in order to promote competition in local radio markets.
Asthe Commission has noted previously, FM stations enjoy unique technical advantages
over AM stations, such as increased bandwidth and superior audio signal fidelity. In
addition, AM signal propagation varies with the time of day (i.e., AM signals travel much
farther at night than during the day), and many AM stations are required to cease
operation at sunset. These technological differences often, but not always, result in
greater listenership and revenues for FM stations.

275.  While the technological and marketpl ace differences between AM and FM
stations generally benefit FM stations, and thus support retention of the FM subcaps,
there continue to be many marketsin which AM stations are “significant radio voices.”
For example, astudy provided by Clear Channel found that throughout the 300 Arbitron
Metro markets, there are 187 AM stations ranked in the top five in terms of all-day
audience share. And according to NAB, AM stations are among the top revenue earners
in some of the largest radio markets (e.q., New Y ork, Chicago, and Los Angeles).
Therefore, the Commission tentatively finds that retention of the existing AM subcapsis
necessary to prevent a single station owner from acquiring excessive market power
through concentration of ownership of AM stations in markets in which AM stations are
significant radio voices.

276. Inaddition, the Commission tentatively concludes that it is not in the
public interest to tighten the numerical ownership limits; therefore, the Commission sees

no need to reassess the subcaps associated with each numerical tier, as proposed by Mt.
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Wilson. Indeed, tightening the subcaps absent a concurrent tightening of the numerical
ownership limits would result in an internal inconsistency in the rule, as an entity would
be unable to own all the stations otherwise permitted under certain numerical tiers. For
example, in markets with 30-44 stations, an entity currently may own up to seven
stations, provided that no more than four of the stations are in the same service. If the
subcap was tightened to three stations in the same service, an entity could then only own
up to six stations, even though the rule’ s premise is that the public interest is best served
by permitting ownership of up to seven stationsin this particular market.

277. Newspaper/Broadcast Cross-Ownership Rule. The Further Notice of

Proposed Rulemaking seeks comment on the Commission’s previous finding, which has

been upheld in the courts, that the current absolute ban on newspaper/broadcast cross-
ownership, first adopted in 1975, isoverly broad. The Commission continuesto believe
that some restriction on newspaper/broadcast cross-ownership is necessary to protect and
promote viewpoint diversity in local markets; this view is consistent with the
Commission’s longstanding rationale for the NBCO rule. The Supreme Court has
recognized the importance of the Commission’srole in promoting viewpoint diversity,
calling it a“basic tenet of national communications policy.”

278. Inaddition, the Further Notice of Proposed Rulemaking seeks further

comment on whether the restriction on newspaper/broadcast cross-ownership is necessary

to protect and promote viewpoint diversity inlocal markets. The Further Notice of

Proposed Rulemaking seeks comment on whether the absolute ban should be revised to

allow combinations that would not unduly harm viewpoint diversity or localism. The

Further Notice of Proposed Rulemaking specifically requests comment on whether the
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prohibition on newspaper/radio combinations should be eliminated. The Further Notice

of Proposed Rulemaking seeks comment on approaches that would retain a ban on

newspaper/television combinations in all markets and further seeks comment on whether
to entertain waiver requests on a pure case-by-case approach, assessing each request
independently and considering the totality of the circumstances each proposed transaction
presents, or on a case-by-case waiver approach that would include presumptions that
favor or disfavor the grant of waiver requests in accordance with certain prescribed

guidelines. The Further Notice of Proposed Rulemaking seeks comment on whether the

Commission should provide for an exception to a newspaper/television cross-ownership
prohibition if the merger applicant demonstrates that either the television station or the

newspaper hasfailed or isfailing. The Further Notice of Proposed Rulemaking also

seeks comment on possible modifications to the 2006 rule to adjust for aspects of that
rule that may be obsolete, difficult to prove or enforce, or ineffectual.
279. Inthe event that the newspaper/television restriction were to be revised,

the Further Notice of Proposed Rulemaking seeks comment on the following aspects of

therule. First, should the obsolete analog Grade A contour be replaced with an approach
that uses both the DMA and the digital the principal community contour (PCC) to
determine when the newspaper/television prohibition applies in order to approximate the
former analog contour approach as closely as possible? Second, should the four-factor
test that all waiver applicants, even those entitled to a favorable presumption, were

required to satisfy under the 2006 rule be eliminated? The Further Notice of Proposed

Rulemaking suggests that the factors were vague, subjective, difficult to prove and

enforce, and/or not directly linked to viewpoint diversity. Third, should the previous
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local news exception permitted by the 2006 rule under which the Commission reversed
the negative presumption against awaiver when the proposed combination involved a
broadcast station that had not been offering local newscasts and the applicants committed
to airing at least seven hours of local news per week after the transaction be eliminated?
The Commission tentatively concludes that the potential difficultiesin monitoring and
enforcing such an exception would render it meaningless.

280. Radio/Television Cross-Ownership Rule. The Further Notice of Proposed

Rulemaking seeks comment on whether the radio/tel evision cross-ownership rule, which
limits the combined number of commercial radio and television stations a single entity
may own in the same market, is no longer necessary in the public interest, and whether it
should be repealed. Based on the current media marketplace and the evidence adduced in

this proceeding, the Further Notice of Proposed Rulemaking seeks comment on whether

the local television ownership rule and the local radio ownership rule, which the Further

Notice of Proposed Rulemaking proposes to retain with limited modification, adequately

serve the goals this rule was intended to promote, namely, competition and diversity in

local markets. Thus, the Further Notice of Proposed Rulemaking seeks comment on

whether this additional prohibition on the cross-ownership of broadcast facilitiesis

unnecessary. Further, the Further Notice of Proposed Rulemaking seeks comment on

whether this simplification of the rules will have minimal effects in most markets.
281. The Commission tentatively finds that the radio/television cross-

ownership ruleis not necessary to promote competition. The Commission has found

previously that most advertisers do not consider radio and television to be good

substitutes for one another, and that television and radio stations neither compete in the
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same product market nor do they bear any vertical relation to one another. This position
is consistent with the long-standing conclusion of the Department of Justice, which
considers radio advertising as a separate antitrust market for purposes of its competition
analysis. Similarly, the Commission tentatively finds that most consumers do not
consider radio and television stations to be substitutes for one another and do not switch
between television viewing and radio listening based on program content. Nothing in the
current record undermines the Commission’ s previous conclusion that atelevision-radio
combination, therefore, cannot adversely affect competition in any relevant product
market. Given that radio and television stations do not appear to compete in the same
market and that the local television and radio rules would prevent significant additional
consolidation even in the absence of this rule, the record does not suggest that repeal of
the radio/television cross-ownership rule would harm competition.

282. The Commission tentatively finds that the radio/television cross-
ownership ruleis not necessary to promote localism. The Commission agrees with
industry commenters who maintained that some limited cross-ownership could create
efficiencies that could benefit the public should broadcasters choose to invest additional
resources in the production of local news and information programming. When
broadcasters engage in joint operations, whether those operations are focused on
programming and news gathering or back office matters, the Commission believesit
likely that financial efficienciesresult. Such efficiencies could lead ultimately to
consumer benefitsin the form of additional station investments in equipment for radio or
television newsrooms, an increase in staffing for news and informational programs, or

additional local news coverage on radio stations.
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283. The Commission considered carefully whether thereis evidence in the
current record that elimination of the radio/television cross-ownership rule would likely
adversely affect minority and female ownership. The Commission believes that the
current record does not establish that such harmislikely. Furthermore, the Commission
does not believe that record evidence shows that the cross-ownership ban has protected or
promoted minority or female ownership of broadcast stations, or that it could be expected
to do soin the future. Notably, radio/television cross-ownership combinations were not
the focus of commenters’ concerns raised in response to the NPRM. In fact, no
commenter to the NPRM presented empirical data or other analyses that established that
repeal of this rule would harm competition, localism, or viewpoint diversity in local
markets. The Commission tentatively concludes that the rule is not necessary to promote
competition or localism, and the record reflects that most radio commercial stations do
not broadcast significant amounts of local news and information. The current record does
not suggest that minority/female-owned radio stations contribute more significantly to
viewpoint diversity than other radio stations or broadcast more meaningful amounts of
local news on which consumers rely as a primary source of information.

284. Moreover, while the Commission acknowledges the concerns raised by
NABOB and others advocating for additional minority ownership opportunities, the
Commission agrees with commenters, including NAB, that the low level of minority and
femal e broadcast ownership cannot be attributed solely or primarily to consolidation.

Nor has any commenter shown that these low levels of ownership are aresult of the

existing radio/television cross-ownership rule. The Commission recognizes the presence
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of many disparate factors, including, most significantly, access to capital, as
longstanding, persistent impediments to ownership diversity in broadcasting.

285. Dua Network Rule. The Further Notice of Proposed Rulemaking

tentatively concludes that the dua network rule, which permits common ownership of
multiple broadcast networks, but prohibits a merger between or among the “top-four”
networks (ABC, CBS, Fox, and NBC), continues to be necessary to promote competition
and localism and should be retained without modification.

286.  The Commission tentatively finds that the dual network rule remains
necessary in the public interest to foster competition in the provision of primetime
entertainment programming and the sale of national advertising time. Specifically, the
Commission tentatively finds that the primetime entertainment programming supplied by
the top-four broadcast networksis a distinct product, the provision of which could be
restricted if two of the four major networks were to merge. The Commission also
tentatively finds that, consistent with past Commission findings, the top-four broadcast
networks comprise a“ strategic group” in the national advertising market and compete
largely among themselves for advertisers that seek to reach large, national mass
audiences. Accordingly, the Commission continues to believe that a top-four network
merger would substantially lessen competition for advertising dollars in the national
advertising market, which would, in turn, reduce incentives for the networks to compete
with each other for viewers by providing innovative, high quality programming. Based
on their distinctive characteristics relative to other broadcast and cable networks, the

Commission tentatively finds that the top-four broadcast networks serve auniquerolein
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the provision of primetime entertainment programming and the sale of national
advertising time that justifies retaining arule specific to them.

287. Inaddition, the Commission tentatively finds that, consistent with past
Commission findings, the dual network rule remains necessary to promote the
Commission’slocalism goal. Specifically, the Commission tentatively finds that the rule
remains necessary to preserve the balance of bargaining power between the top-four
networks and their affiliates, thus improving the ability of affiliates to exert influence on
network programming decisions in a manner that best serves the interests of their local
communities. Typically, acritical role of a broadcast network is to provideitslocal
affiliates with high quality programming. Because this programming is distributed across
the country, broadcast networks have an economic incentive to ensure that the
programming both appeals to a mass, nationwide audience and is widely shown by
affiliates. A network’slocal affiliates serve a complementary role by providing local
input in network programming decisions and airing programming that serves the specific
needs and interests of that specific local community. Asaresult, the economic incentives
of the networks are not always aligned with the interests of the local affiliates or the
communities they serve.

288. Diversity Order Remand and Eligible Entity Definition. In addition to

evaluating each of the broadcast ownership rules, the Further Notice of Proposed

Rulemaking addresses the Third Circuit’s remand of certain aspects of the 2008 Diversity
Order. Based on the Commission’s analysis of the preexisting eligible entity standard as
well as the measures to which it applied, the Third Circuit’ s remand instructions, and the

record in this proceeding, the Further Notice of Proposed Rulemaking proposes to
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reinstate the revenue-based eligible entity standard and to apply it to the regulatory

policies set forth in the Diversity Order. While the Commission does not have an

evidentiary record demonstrating that this standard specifically increases minority and
femal e broadcast ownership, the Commission anticipates that reinstating the previous
revenue-based standard will promote small business participation in the broadcast
industry. The Commission believes that small businesses benefit from flexible licensing
policies and that making it easier for small business applicants to participate in the
broadcast industry will encourage innovation and enhance viewpoint diversity. The
Commission aso believes that the benefits of reinstating the eligible entity standard and

applying it to the regulatory measures set forth in the Diversity Order would outweigh

any potential costs of the decision to do so. Accordingly, the Commission tentatively
determines that this action will advance the policy objectivesthat traditionally have
guided the Commission’s analyses of broadcast ownership issues and will serve the
public interest.

289. Shared Service Agreements. The Further Notice of Proposed Rulemaking

provides further consideration of the regulatory treatment of various agreements for the
sharing of services between broadcast stations. Because the Commission does not
currently require the filing or disclosure of all sharing agreements that do not contain
time brokerage or joint advertising sales provisions, the Commission has limited
information about the content or breadth of such agreements or the frequency of their use.
Accordingly, in order to allow the Commission and the public to better understand the
terms, operation, and prevalence of these agreements and their potential impact on the

Commission’ s competition, localism, and diversity goals, the Further Notice of Proposed
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Rulemaking seeks comment on proposals to require the disclosure of such agreements.

Specifically, the Further Notice of Proposed Rulemaking proposes a specific definition

for acategory of sharing agreements designated in the Further Notice of Proposed

Rulemaking as Shared Service Agreements (SSAs). Because the Commission desires to

expand its knowledge of these agreements, the Further Notice of Proposed Rulemaking

proposes to adopt a broad definition of SSAs. The Further Notice of Proposed

Rulemaking, however, seeks comment on whether to narrow the scope of the definition,

seeking comment, for example, on whether a de minimis financial exception would be

appropriate. The Further Notice of Proposed Rulemaking then seeks comment on various
proposals for the disclosure of SSASs, including that commercial television stations be
required to place copies of such agreementsin their public inspection files, the filing of
SSAs pursuant to 47 CFR 73.3613, or the adoption of anew filing process (e.g., a new
form or a dedicated docket in the Commission’s Electronic Comment Filing System
(ECFS)). The Commission proposes that any disclosure requirement it may adopt be
subject to the same redaction allowances made available to local marketing agreements
and joint sales agreements, namely, that |licensees may redact confidential or proprietary
information.

290. The Commission believes that disclosure of these agreements will further
its understanding of the television marketplace and inform future policy decisionsto
address any potential negative impacts of SSAs on the Commission’s competition,

localism, and diversity goals. The Further Notice of Proposed Rulemaking tentatively

concludes that disclosure will permit the Commission to better understand the operation

of stations and to assess the impact, if any, of such combined operation on the television
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marketplace and that members of the public will be able to gain a greater understanding
of the relationship between independently owned stations that are parties to SSAs, which
will alow them to evaluate whether thisinteraction has an impact on programming or
other station operations.

2. Lega Basis

291. The Further Notice of Proposed Rulemaking is adopted pursuant to

Sections 1, 2(a), 4(i), 303, 307, 308, 309, 310, and 403 of the Communications Act of
1934, as amended, 47 U.S.C. 151, 152(a), 154(i), 303, 307, 308, 309, 310, and 403, and
Section 202(h) of the Telecommunications Act of 1996.
3. Description and Estimate of the Number of Small Entities to Which the Proposed
Rules Will Apply

292. The RFA directs the Commission to provide a description of and, where
feasible, an estimate of the number of small entities that will be affected by the rules
adopted. The RFA generally defines the term “small entity” as having the same meaning
asthe terms“small business,” “small organization,” and “small governmental
jurisdiction” In addition, the term “small business’ has the same meaning as the term
“small business concern” under the Small Business Act. A “small business concern” is
one which: (1) isindependently owned and operated; (2) is hot dominant in its field of
operation; and (3) satisfies any additional criteria established by the Small Business
Administration (SBA). Thefinal rules adopted herein affect small television and radio
broadcast stations and small entities that operate daily newspapers. A description of
these small entities, as well as an estimate of the number of such small entities, is

provided below.
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293. Television Broadcasting. The SBA defines atelevision broadcasting

station that has no more than $35.5 million in annual receipts as asmall business. The
definition of business concernsincluded in thisindustry states that establishments are
primarily engaged in broadcasting images together with sound. These establishments
operate television broadcasting studios and facilities for the programming and
transmission of programsto the public. These establishments also produce or transmit
visual programming to affiliated broadcast television stations, which in turn broadcast the
programs to the public on a predetermined schedule. Programming may originate in their
own studio, from an affiliated network, or from external sources. Census data for 2007
indicate that 2,076 such establishments were in operation during that year. Of these,
1,515 had annual receipts of less than $10.0 million per year and 561 had annual receipts
of more than $10.0 million per year. Based on this data and the associated size standard,
the Commission concludes that the majority of such establishments are small.

294.  The Commission has estimated the number of licensed commercial
television stations to be 1,387. According to Commission staff review of the BIA Kelsey
Inc. Media Access Pro Television Database (BIA) as of November 26, 2013, 1,249 (or
about 90 percent) of an estimated 1,387 commercial television stations in the United
States have revenues of $35.5 million or less and, thus, qualify as small entities under the
SBA definition.

295. The Commission notes, however, that in assessing whether a business
concern qualifies as small under the above definition, business (control) affiliations must
beincluded. This estimate, therefore, likely overstates the number of small entities that

might be affected by this action because the revenue figure on which it is based does not
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include or aggregate revenues from affiliated companies. In addition, an element of the
definition of “small business’ is that the entity not be dominant in itsfield of operation.
The Commission is unable at this time to define or quantify the criteria that would
establish whether a specific television station is dominant in its field of operation.
Accordingly, the estimate of small businesses to which rules may apply does not exclude
any television station from the definition of a small business on this basis and is therefore
possibly over-inclusive to that extent.

296. Radio Broadcasting. The proposed policies could apply to radio broadcast

licensees, and potential licensees of radio service. The SBA defines aradio broadcast
station as a small businessif such station has no more than $35.5 million in annual
receipts. Business concernsincluded in thisindustry are those “primarily engaged in
broadcasting aural programs by radio to the public.” According to Commission staff
review of the BIA Publications, Inc. Master Access Radio Analyzer Database as of
November 26, 2013, about 11,331 (or about 99.9 percent) of 11,341 commercial radio
stations have revenues of $35.5 million or less and thus qualify as small entities under the
SBA definition. The Commission notes, however, that, in assessing whether a business
concern qualifies as small under the above definition, business (control) affiliations must
beincluded. Thisestimate, therefore, likely overstates the number of small entities that
might be affected by this action, because the revenue figure on which it is based does not
include or aggregate revenues from affiliated companies.

297. Inaddition, an element of the definition of “small business’ isthat the
entity not be dominant in itsfield of operation. The Commission is unable at thistime to

define or quantify the criteria that would establish whether a specific radio station is
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dominant in itsfield of operation. Accordingly, the estimate of small businesses to which
rules may apply does not exclude any radio station from the definition of a small business
on this basis and therefore may be over-inclusive to that extent. Also, as noted, an
additional element of the definition of “small business’ is that the entity must be
independently owned and operated. The Commission notesthat it is difficult at timesto
assess these criteriain the context of media entities and the estimates of small businesses
to which they apply may be over-inclusive to this extent.

298. Daily Newspapers. The SBA has developed a small business size standard

for the census category of Newspaper Publishers; that size standard is 500 or fewer
employees. Business concernsincluded in this category are those that “carry out
operations necessary for producing and distributing newspapers, including gathering
news; writing news columns, feature stories, and editorials; and selling and preparing
advertisements.” Census Bureau data for 2007 show that there were 4,852 firmsin this
category that operated for the entire year. Of thistotal, 4,771 firms had employment of
499 or fewer employees, and an additional 33 firms had employment of 500 to 999
employees. Therefore, the Commission estimates that the majority of Newspaper
Publishers are small entities that might be affected by this action.

4. Description of Projected Reporting, Recordkeeping, and Other Compliance
Requirements

299. The Further Notice of Proposed Rulemaking proposes rule changes that

will affect reporting, recordkeeping, and other compliance requirements. Each of these

changes is described below.
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300. The Further Notice of Proposed Rulemaking proposes modificationsto

severa of the media ownership rules as set forth in Section A above. The proposals, if
ultimately adopted, would modify severa FCC forms and their instructions: (1) FCC
Form 301, Application for Construction Permit For Commercia Broadcast Station; (2)
FCC Form 314, Application for Consent to Assignment of Broadcast Station
Construction Permit or License; and (3) FCC Form 315, Applicetion for Consent to
Transfer Control of Corporation Holding Broadcast Station Construction Permit or
License. The Commission may have to modify other formsthat include in their
instructions the media ownership rules or citations to media ownership proceedings,
including Form 303-S and Form 323. Theimpact of these changes will be the same on
all entities, and the Commission does not anticipate that compliance will require the
expenditure of any additional resources.

301. Inaddition, the Further Notice of Proposed Rulemaking proposes changes

that would affect reporting, recordkeeping, or other compliance requirements with regard
to the proposed disclosure of SSAs. If this proposal is ultimately adopted, commercial
television stations will be required to disclose all SSAs to the public and the Commission.
Depending on the method of disclosure for SSAs that may ultimately be adopted,
commercial television stations may be required to upload all SSAsto their online public
file or place acopy of all SSAsin their physical local public inspection file. In addition,
if the Commission were to require the filing of SSAs pursuant to 47 CFR 73.3613,
commercial television stations would be required to file a paper copy of such contracts
with the Commission; list the contracts on their FCC Form 323, Ownership Report for

Commercial Broadcast Station; and either place the SSAsin their local public inspection
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file or maintain an up-to-date list of all contracts reported on Form 323 and make such
contracts available on request. Other proposed alternatives may include the creation of a
new form for thefiling of SSAs or the creation of a dedicated docket in the
Commission’s Electronic Comment Filing System that could be used for filing purposes.
5. Steps Taken to Minimize Significant Economic Impact on Small Entities, and
Significant Alternatives Considered

302. The RFA requires an agency to describe any significant alternatives that it
has considered in reaching its proposed approach, which may include the following four
alternatives (among others): (1) the establishment of differing compliance or reporting
requirements or timetables that take into account the resources available to small entities;
(2) the clarification, consolidation, or simplification of compliance or reporting
requirements under the rule for small entities; (3) the use of performance, rather than
design, standards; and (4) an exemption from coverage of the rule, or any part thereof, for
small entities.

303. In conducting the quadrennial review, the Commission has three chief
alternatives available for each of the Commission’ s media ownership rules— eliminate
the rule, modify it, or, if the Commission determines that the rule is “necessary in the
public interest,” retain it. The Commission believes that the rules proposed in the Further

Notice of Proposed Rulemaking, which are intended to achieve its policy goals of

competition, localism, and diversity, will continue to benefit small entities by fostering a
media marketplace in which they are able to compete effectively and by promoting
additional broadcast ownership opportunities, as described below, among a diverse group

of owners, including small entities. This Supplemental IRFA discusses below several
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ways in which the rules may benefit small entities as well as steps taken, and significant
alternatives considered, to minimize any potential burdens on small entities.

304. Loca Television Ownership Rule. The Commission proposes to retain the

local television ownership rule with only a minor modification, consistent with the
proposal inthe NPRM. Inthe NPRM, the Commission proposed to retain the rule but
sought comment on a number of alternativesto this proposal. Specifically, the NPRM
proposed to retain the top-four prohibition, eight-voicestest, and numerical limits of the
existing rule, while proposing to replace the Grade B contour overlap provision with a
DMA-based approach. The NPRM also invited comment on whether to adopt a market
size waiver standard, the impact of multicasting on the local television ownership rule,
and the impact of the proposed rule on minority and female ownership.

305. Multiple commenters asserted that the Commission should retain, or
tighten, the local television ownership rule to promote competition and create ownership
opportunities for new entrants. In contrast, broadcast commenters asserted that the local
television ownership rule should be eliminated or substantialy relaxed as aresult of
competition for viewers and advertising revenue from non-broadcast video alternatives.
A number of commenters argued that such relief iswarranted particularly for
broadcasters — including small entities— that operate in small and mid-sized markets.
Broadcast commenters also support adoption of a more flexible waiver standard for small
and mid-sized markets.

306. Inthe Further Notice of Proposed Rul emaking, the Commission

tentatively finds that the local television ownership rule remains necessary in the public

interest and should be maintained with a limited modification. Accordingly, under the
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proposed modified television ownership rule an entity may own up to two television
stations in the same DMA if (1) the digital NL SCs of the stations (as determined by
Section 73.622(€)) do not overlap; or (2) at least one of the stationsis not ranked among
the top four stations in the market and at least eight independently owned television
stations will remain in the DMA following the combination. In calculating the number of
stations remaining post-merger, only those stations whose digital NL SC overlaps with the
digital NLSC of at least one of the stations in the proposed combination will be
considered. In addition, the Commission proposes to retain the existing failed/failing
station waiver policy.

307. Asnoted above, the NPRM proposed to replace the Grade B contour
overlap provision with a DMA-based approach. The Commission tentatively finds,
however, that adoption of a DM A-based approach to replace the analog Grade B contour
as the trigger for the rule would unduly expand the reach of the local television
ownership rulein some DMAS, particularly in those DMAs that cover large rural areasin
the western United States where numerous small television stations operate. Thus, the

Further Notice of Proposed Rulemaking proposes to adopt instead the use of a digita

NL SC as the functional equivalent of the analog Grade B contour, which is no longer

relevant following the digital television transition. In the Further Notice of Proposed
Rulemaking, the Commission tentatively affirms the NPRM' s proposal to grandfather
existing ownership combinations that would exceed the numerical limits under the
revised contour approach, though the Commission proposes that, going forward, the sale
of such combinations must comply with the local television ownership rule then in effect.

The Commission believes that this approach will avoid disruption of settled expectations
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and prevent any impact on the provision of television service by smaller stations
operating in rural areas. Moreover, the Commission believes that by preventing stations
with the largest market shares from combining to achieve excessive market power, the
local television ownership rule protects against potential harm to broadcasters with
smaller market shares, including small entities. Accordingly, the Commission believes
that the rule, as modified, will continue to ensure that local television markets do not
become too concentrated and, by doing so, will allow more firms, including those that are
small entities, to enter local markets and compete effectively.

308. The Further Notice of Proposed Rulemaking also addresses the

competitive challenges faced by broadcasters that operate in small markets — including
small entities— by proposing to retain the existing failed/failing station waiver policy.
The Commission finds that the existing waiver standard is not unduly restrictive and
provides appropriate relief in markets of all sizes. In particular, the Commission notes
that areview of recent transactions demonstrates that waivers under the failed/failing
station policy are frequently granted in small and mid-sized markets, which often
providesrelief for small entities. Moreover, waiver of the Commission’ srulesis meant
to be exceptional relief, and the Commission believes that the existing waiver criteria
strike an appropriate balance between enforcing the ownership limits and providing relief
from the rule in circumstances where it is truly appropriate. However, the Further Notice

of Proposed Rulemaking seeks comment on whether to relax the failed/failing station

waiver criteria or establish additional grounds for waiver. For example, the items asks
whether there are circumstances in which the Commission should refrain from applying

the four-percent all-day audience share requirement or adopt a higher threshold.

198



309. Loca Radio Ownership Rule. The Further Notice of Proposed

Rulemaking proposes to retain the local radio ownership rule without modification,

consistent with the NPRM. In the NPRM, the Commission proposed to retain the rule

and sought comment on alternatives to this proposal. Specifically, the NPRM proposed
to retain the AM/FM subcaps, which limit the number of radio stations in the same
service that an entity can own. The Commission also sought comment on whether and, if
so, how, to incorporate new audio platforms into the rule and sought additional comment
on the impact of such platforms on the broadcast radio industry. In addition, the NPRM
sought comment on whether to adopt a specific waiver standard for the local radio
ownership rule and on how the proposed rule would affect minority and female
ownership opportunities.

310. Severa commenters supported the tentative conclusion to retain the local
radia ownership rule, including the AM/FM subcaps. They asserted that the AM band, in
particular, isacritical point of new entry in the marketplace. By contrast, many
broadcast commenters supported eliminating or loosening the rule, including the AM/FM
subcaps. In particular, NAB disputes the tentative conclusion that the subcaps promote
new entry, asserting instead that elimination of the subcaps could spur market activity
that leads to divested properties that could be purchased by new entrants, including small
businesses and minority and women-owned businesses.

311. The Commission proposes to retain the local radio ownership rule,
including the AM/FM subcaps, finding that AM subcaps in particular promote new entry
in the broadcast radio marketplace. Accordingly, an entity may own: (1) up to eight

commercial radio stations in radio markets with 45 or more radio stations, no more than
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five of which can be in the same service (AM or FM); (2) up to seven commercial radio
stations in radio markets with 30-44 radio stations, no more than four of which can bein
the same service (AM or FM); (3) up to six commercial radio stationsin radio markets
with 15-29 radio stations, no more than four of which can be in the same service (AM or
FM); and (4) up to five commercial radio stations in radio markets with 14 or fewer radio
stations, no more than three of which can be in the same service (AM or FM), provided
that an entity may not own more than 50 percent of the stations in such a market, except
that an entity may always own asingle AM and single FM station combination.

312. The Commission tentatively concludes that, consistent with previous
Commission findings, broadcast radio continues to be a viable avenue for new entry in
the media marketplace, including by small businesses, minorities, women, and entities
seeking to serve niche audiences. Specifically, the Commission tentatively finds that AM
stations are generally the least expensive option for entry into the radio market, often by a
significant margin, and therefore permit new entry for far less capital investment thanis
required to purchase an FM station. The Commission believes that retention of the local
radio ownership limits, including the AM/FM subcaps, will foster opportunities for new
entry in local radio markets, particularly by small entities. Moreover, the Commission
believes that by limiting the consolidation of market power among the dominant groups,
the rule will ensure that small radio station owners remain economically viable.

313. Newspaper/Broadcast Cross-Ownership Rule. The Further Notice of

Proposed Rulemaking seeks additional comment on the NPRM’ s proposal s regarding the
newspaper/broadcast cross-ownership (NBCO) rule. The NPRM offered amyriad of

tentative conclusions and inquired about detailed scenarios. In particular, the NPRM
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sought comment on a number of alternatives, including whether to modify the top 20
DMA distinction, the top-four restriction, or the eight voicestest. The NPRM also
proposed to eliminate the use of a station’s analog signal contour in favor of aDMA-
based approach for triggering the rule.

314. The Commission received a substantial number of comments on the
NBCO rule, several of which discussissues that may be of interest to small entities. For
instance, several commenters claimed that lifting the newspaper/radio cross-ownership
restriction will revitalize local news on radio stations and will provide struggling
newspapers with a broader base of financial support and an increased ability to reach

audiences. In the Further Notice of Proposed Rulemaking, the Commission seeks

comment on whether the restriction on newspaper/radio cross-ownership is no longer
necessary to promote viewpoint diversity and therefore should be eliminated from the
NBCO rule.

315. Additionally, in the Further Notice of Proposed Rulemaking, the

Commission tentatively concludes that it should not adopt a bright-line rule allowing
some newspaper/television combinations, even under narrowly prescribed circumstances.
The Commission is aware that bright-line rules are more likely to produce predictable
and consistent outcomes in an expeditious and less costly manner than rules that
incorporate awaiver process, which isinherently more uncertain. The Commission is
concerned, however, that a bright-line rule is too blunt an instrument to be used for
allowing newspaper/television cross-ownership, no matter how limited. Of particular

interest to small entities, the Commission also is concerned that a bright-line rule
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allowing only certain combinations in the largest markets could foreclose merger
opportunities in smaller markets where a combination might be acceptable.

316. Although the Commission tentatively concludesthat a general prohibition
on newspaper/television combinationsin al markets is the appropriate starting point
when considering the impact of newspaper/television cross-ownership on viewpoint
diversity, it recognizes that particular combinations might be shown to be consistent with
itsdiversity goal. Therefore, it proposes to entertain requests for waiver of the general
prohibition. An approach that incorporates awaiver process would provide the
Commission with the flexibility to take into account the particular circumstances of a
proposed merger and potentially provide relief for broadcasters — including small
entities— by allowing the combination of a newspaper and a television station where
appropriate.

317. The Commission requests comment on what type of waiver process would
enable it to identify any acceptable newspaper/television combinations most accurately
and effectively. It asks whether it should implement a pure case-by-case approach that
evaluates the totality of the circumstances for each individual transaction, considering
each waiver request anew without measuring it against a set of defined criteria or
awarding the applicant an automatic presumption based on a prima facie showing of
particular elements. Additionaly, the Commission seeks comment on an approach
whereby the Commission would ascribe a favorable presumption to certain waiver
applicantsin the top-20 DM As and a negative presumption to all other waiver applicants.
It seeks comment on requiring as conditions for afavorable presumption that: (1) the

proposed merger does not involve atelevision station ranked among the top-four
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television stationsin the DMA and (2) at least eight major media voices remain in the
DMA following the transaction. The Commission seeks comment on the pros and cons,
costs and benefits of both these approaches.

318. Asnoted above, the NPRM also proposed to eliminate the use of a
station’s Grade A contour in favor of a DMA-based approach for triggering therule. As
commenters note, however, because DMASs can be much larger in size than the former
Grade A contour areas, the proposed DM A-based approach could expand the reach of the
rule and prohibit cross-ownership when there is no overlap between the community in
which a newspaper is published and the primary service area of a broadcast station. To

avoid that possibility, the Further Notice of Proposed Rulemaking proposes instead to

prohibit cross-ownership of afull-power television station and a daily newspaper when:
(1) the community of license of the television station and the community of publication
of the newspaper are in the same Nielsen DMA, and (2) the Principal Community
Contour (PCC) of the television station, as defined in Section 73.625 of the
Commission’s rules, encompasses the entire community in which the newspaper is
published. Under this proposal, both conditions must be met in order for the cross-
ownership prohibition to be triggered. Furthermore, the Commission proposes to
grandfather those existing combinations that would exceed the ownership limit by virtue
of the change to this new DMA/PCC approach. The Commission believes that this
approach will avoid disruption of settled expectations and prevent any impact on the
provision of television service by smaller stations. Moreover, the Commission believes
that the newspaper/television cross-ownership limits — including the top 20 DMA

distinction, the top-four restriction, and the eight voices test — will continue to foster
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diffuse ownership among media outlets and thereby create more ownership opportunities
for small entities.

319. Radio/Television Cross-Ownership Rule. In the Further Notice of

Proposed Rulemaking, the Commission seeks comment on whether to eliminate the

radic/television cross-ownership rule, which limits the combined number of commercial
radic and television stations a single entity may own in the same market. Inthe NPRM,
the Commission tentatively concluded that the radio/television cross-ownership ruleis
not currently necessary to promote the public interest. The Commission sought comment
on arange of issues, including whether radio and television stations constitute different
markets, whether repeal of the rule would encourage more and better competition in local
media markets, whether repeal of the rule would result in additional broadcast
consolidation, and what impact, if any, repeal would have on small, independent
broadcasters, including those stations owned by minorities and women. The Commission
indicated in the NPRM that changes in the marketplace and evidence from the media
ownership studies specifically supported the tentative conclusion that the rule is not
necessary to promote viewpoint diversity in loca media markets.

320. Most broadcast commenters supported the Commission’s tentative
conclusion, and asserted that the cross-ownership rule is no longer necessary to protect
the public interest, particularly in light of competition from new media technologies and
Internet-based information outlets. Not all broadcasters, however, agreed. Mt. Wilson,
an independent broadcaster, asserted that CBS, its primary competitor, is able to wield
significant power in the radio market because of its ability to leverage its non-radio

holdings, which, in turn, adversely affects the ability of independent radio ownersin the
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market to compete effectively. Mt. Wilson argued that elimination of the radio/television
cross-ownership rule will benefit group owners, such as CBS, by allowing them to
acquire additional co-owned radio stations in a market, and thereby giving them afurther
competitive benefit to the disadvantage of independent broadcasters.

321. Commenters who supported retention of the rule also expressed concern
about the potential loss of viewpoint diversity in local marketsif the rule were to be
repealed. They were skeptical of conclusions in the media ownership studies that
consolidated broadcast stations air more local content, and thus, contribute more to
viewpoint diversity than independent voices. Commenters also asserted that the
Commission must take into account the public’s reliance on broadcast stations and
newspapers as the primary sources of information for individuals to learn about their
local communities and to participate in local civic affairs.

322. Inaddition, public interest commenters claimed that broadcast radio is one
of the few remaining entry points into media ownership for women and minorities, and
that its usefulness as such would potentially be limited if the radio/television cross-
ownership rule were eliminated. Other commenters argued more generally that any
media consolidation disproportionately affects opportunities for women and minorities to
become and remain broadcast station owners and that female- and minority-owned
stations thrive in markets that are less concentrated. NHMC et al. contended that
strengthening, or at least retaining, broadcast ownership limitsis one of the few race- and
gender-neutral ways to increase broadcast station ownership by women and minorities,
thereby, avoiding the constitutional concerns raised by race- and gender-specific

remedies. NABOB asked that the Commission not take any action that would further

205



erode minority broadcast ownership, particularly given that new media outlets are not
positioned to replace traditional broadcasters and the information services they provideto
minority communities. NABOB contended that any deregulation allows consolidation
and it asserted that consolidation enhances an entity’ s competitive advantage in obtaining
advertising.

323. Consistent with prior Commission holdings, the Commission tentatively
finds that the radio/television cross-ownership rule is not necessary to promote
competition. The Commission has found previously that most advertisers do not consider
radic and television to be good substitutes for one another and that television and radio
stations do not compete in the same product market. This position is consistent with the
long-standing conclusion of the Department of Justice, which considers radio advertising
as a separate antitrust market for purposes of its competition analysis. The Further

Notice of Proposed Rulemaking tentatively finds that most consumers do not consider

radic and television stations to be substitutes for one another and do not switch between
television viewing and radio listening based on program content. Contrary to Mt.
Wilson’s conflicting opinion, the Commission believes that the weight of the evidencein
the record of this proceeding and precedent supports these tentative conclusions.

324. The Further Notice of Proposed Rulemaking tentatively concludes that the

radia/television cross-ownership rule is not necessary to promote localism. The
Commission agrees with industry commenters who maintained that some limited cross-
ownership could create efficiencies that could benefit the public should broadcasters
choose to invest additional resources in the production of local news and information

programming. When broadcasters engage in joint operations, whether those operations
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are focused on programming and news gathering or back office matters, the Commission
believesit likely that financial efficienciesresult. Such efficiencies could lead ultimately
to consumer benefits in the form of additional station investments in equipment for radio
or television newsrooms, an increase in staffing for news and informational programs, or
additional local news coverage on radio stations.

325. The Commission seeks comment on whether the radio/television cross-
ownership ruleis not necessary to promote viewpoint diversity. In addition, the Further

Notice of Proposed Rulemaking tentatively finds that the current record does not support

claims that elimination of the radio/television cross-ownership rule would have a
negative impact on minority and female ownership. Notably, radio/television cross-
ownership combinations were not the focus of commenters concerns raised in response
to the NPRM. In fact, no commenter to the NPRM presented empirical data or other
analyses that established that repeal of this rule would harm competition, localism, or
viewpoint diversity in local markets. Moreover, while the Commission acknowledges the
concerns raised by those advocating for additional minority ownership opportunities, the
Commission agrees with commenters, including NAB, that the low level of minority and
femal e broadcast ownership cannot be attributed solely or primarily to consolidation.
Nor has any commenter shown that these low levels of ownership are aresult of the
existing radio/television cross-ownership rule. The Commission recognizes the presence
of many disparate factors, including, most significantly, access to capital, as
longstanding, persistent impediments to ownership diversity in broadcasting.

326. Shared Service Agreements. The proposed filing requirement for SSAsis

not expected to have a significant economic impact on any entities, whether small or
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otherwise. The filing requirement islimited to commercial television stations, so any
small entities that are licensees of commercial radio stations and any small entities that
are licensees of noncommercial television or radio stations are exempt from the filing
requirement. Furthermore, the Commission believes that SSAs are generally executed
for aperiod of multiple years, which likely limits the number of agreements that will be

subject to the proposed disclosure requirement. However, the Further Notice of Proposed

Rulemaking seeks comment on ways to limit the disclosure requirement that could reduce
the burden while not negatively impacting the policy justifications for requiring
disclosure. For example, the Commission asks whether any category of agreements
between stations should be excluded from the definition of SSA in this proceeding, for
instance by adopting a de minimis financial exclusion, limiting the definition to
agreements that involve local news production or that only involve stations from the

same local market. The Further Notice of Proposed Rulemaking also seeks comment on

how much time should be provided for compliance with the proposed requirement, which

could reduce the burden on all stations. Finally, the Further Notice of Proposed

Rulemaking seeks comment on whether to limit the disclosure requirement to certain
larger markets (e.q., the top 50 or 100 Designated Market Areas).

327. Inaddition, the Further Notice of Proposed Rulemaking seeks comment

on multiple alternatives for the proposed disclosure requirement. These alternatives
include placing the SSAs in the stations' public inspection files (online or physical),
filing the agreements with the Commission, the creation of a new form for the filing of
SSAs, or the creation of a dedicated docket in ECFS that could be used for filing

purposes. This gives commenters the opportunity to demonstrate that one of these
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alternatives may have less of an economic impact on small businesses and/or all entities.
The Commission will consider all such comments.

328. Diversity Order Remand/Eligible Entity Definition. The Commission

solicited comment in the NPRM on whether the Commission should reinstate the
preexisting revenue-based eligible entity definition to support the measures the Third
Circuit vacated and remanded as well as other measures the Commission may implement
in the future. In addition, the Commission sought comment on whether re-adoption of
the revenue-based standard would support the Commission’ straditional diversity,
localism, and competition goals in other ways, particularly by enhancing ownership
opportunities for small businesses and other new entrants.

329. Asnoted above, the Further Notice of Proposed Rulemaking tentatively

concludes that the Commission should reinstate the preexisting revenue-based eligible
entity definition, which includes those entities, commercial or noncommercial, that would
qualify as small businesses consistent with SBA standards for its industry grouping,
based on revenue. Specifically, the Commission believes that reinstating the revenue-
based standard will promote small business participation in the broadcast industry. The
Commission believes that small-sized applicants and licensees benefit from flexible
licensing, auctions, transactions, and construction policies. Often, small-business
applicants have financing and operational needs distinct from those of larger
broadcasters. By easing certain regulations for small broadcasters, the Commission
believes that it will promote the public interest goal of making access to broadcast

spectrum available to a broad range of applicants. The Commission also believes that
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enabling more small businesses to participate in the broadcast industry will encourage
innovation and expand viewpoint diversity.

330. Inaddition, the Commission proposes to readopt each measure relying on
the eligible entity definition that was remanded in Prometheus 1. These measures
include: (1) Revision of Rules Regarding Construction Permit Deadlines; (2)
Modification of Attribution Rule; (3) Distress Sale Policy; (4) Duopoly Priority for
Companies that Finance or Incubate an Eligible Entity; (5) Extension of Divestiture
Deadlinein Certain Mergers, and (6) Transfer of Grandfathered Radio Station
Combinations. The Commission’sintent in proposing the reinstatement of the previous
revenue-based eligible entity definition — and in applying it to the construction,
licensing, transaction, and auction measures to which it previously applied — isto
expand broadcast ownership opportunities for new entrants, including small entities.
Therefore, the Commission anticipates that the measures proposed in the Further Notice

of Proposed Rulemaking will benefit small entities, not burden them.

331. The Commission tentatively concludes that it does not have sufficient
evidence at this time to satisfy the constitutional standards necessary to adopt race- or
gender-conscious measures. In evaluating the possibility of adopting a socially
disadvantaged business (SDB) standard based on the definition employed by the SBA, or
any other race-conscious standard, the first question the Commission must consider is
whether the standard could be justified by a“compelling governmental interest.”
Assuming that such an interest could be established, the Commission then would have to
be able to demonstrate that the application of the race-conscious standard to specific

measures or programs would be “narrowly tailored” to further that interest. While the
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Commission tentatively finds that areviewing court could deem the Commission’s
interest in promoting a diversity of viewpoints compelling, the Commission believes that
it does not have sufficient evidence at this time to demonstrate that adoption of race-
conscious measures would be narrowly tailored to further that interest. Additionally, the
Commission tentatively finds that it cannot conclude that the record evidence establishes
arelationship between the Commission’ s interest in viewpoint diversity and the
ownership of broadcast stations by women that would satisfy intermediate scrutiny.
While the Commission acknowledges that the data show that women-owned stations are
not represented in proportion to the presence of women in the overall population, the
Commission does not believe that the evidence available at this time reveals that the
content provided via women-owned broadcast stations substantially contributes to
viewpoint diversity in amanner different from other stations or otherwise varies
significantly from that provided by other stations. Further, the Commission tentatively
findsthat it does not have sufficient evidence to establish a compelling interest in
remedying past discrimination.

332.  Inaddition, the Commission reject commenters arguments that the
Commission is required to adopt an SDB standard or another race-conscious eligible
entity standard in this proceeding in light of the court’ sinstructions in Prometheus 1.
The Commission also disagrees with arguments that the Commission is not permitted to
conclude this proceeding until the Commission has completed any and all studies or
analyses that may enable it to take such action in the future consistent with current
standards of constitutional law. The Commission intends to follow the Third Circuit’s

direction that the Commission consider adopting an SDB definition before completion of
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this proceeding and evaluate the feasibility of adopting arace-conscious eligibility
standard based on an extensive analysis of the available evidence. The Commission does
not believe that the Third Circuit intended to prejudge the outcome of the Commission’s
analysis of the evidence or the feasibility of implementing a race-conscious standard that
would be consistent both with applicable legal standards and the Commission’s practices
and procedures.

333. The Commission also declined to adopt at thistime an eligible entity
definition that incorporates the Overcoming Disadvantage Preference (ODP) standard
proposed by the Commission’s Diversity Advisory Committeein 2010. Commenters
generally did not suggest criteria, other than race and ethnic origin, that could be
considered in an individualized, holistic evaluation system like that approved in Grutter.
Commenters recommended that the Commission replace its revenue-based eligible entity
definition with an ODP standard as a race-neutral means of advancing ownership
diversity. The Commission notesthat it is not entirely clear whether the proposed ODP
standard would be subject to heightened constitutional scrutiny. Moreover, the
Commission believes that it does not have a sufficient record at present on a number of
issues that would need to be resolved prior to the implementation of an ODP standard.
Among other issues, no commenter provided input on (1) what social or economic
disadvantages should be cognizable under an ODP standard, (2) how the Commission
could validate claims of eligibility for ODP status, (3) whether applicants should bear the
burden of proving specifically that they would contribute to diversity as aresult of having
overcome certain disadvantages, (4) how the Commission could measure the overcoming

of adisadvantage if an applicant isawidely held corporation rather than an entity with a
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single majority shareholder or a small number of control persons, and (5) how the
Commission could evaluate the effectiveness of the use of an ODP standard. Even if the
Commission could develop an adequate record on these issues, the Commission is
concerned that it may lack the resources to conduct such individualized reviews.
Moreover, the Commission would have to walk a very fine linein order to fully evaluate
the potential diversity contributions of individual applicants without running afoul of
First Amendment values. The Commission is concerned that the type of individualized
consideration that would be required under an ODP standard could prove to be
administratively inefficient, unduly resource-intensive, and inconsistent with First
Amendment values.

334. The Commission also tentatively declined to act on various
recommendations from commenters regarding the promotion of minority and female
ownership. These recommendations include: (1) relaxing the foreign ownership
limitations under section 310(b)(4) of the Communications Act; (2) encouraging
Congress to reinstate and update tax certificate legidation; (3) granting waivers of the
local radio ownership rule to parties that “incubate” qualified entities; and (4) migrating
AM radio to VHF Channels 5 and 6. In addition, the Alliance for Women in Media, Inc.
(AWM) asked the Commission to consider several actions to address the “historic
underrepresentation of women” in ownership of broadcast stations and managerial
positions in the broadcast industry. The Commission has already implemented some of
these recommendations. Because the Commission believes that the remainder of these

proposals would raise public interest concerns, may not provide meaningful assistance to
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the intended beneficiaries, or are outside of the proper scope of this broadcast ownership
proceeding, the Commission tentatively concludes that it should not adopt them here.
6. Federal Rulesthat May Duplicate, Overlap, or Conflict With the Proposed Rule

335. None.

D. Ordering Clauses

336. Accordingly, IT ISORDERED, that pursuant to the authority contained in
sections 1, 2(a), 4(i), 303, 307, 309, 310, and 403 of the Communications Act of 1934, as
amended, 47 U.S.C. 151, 152(a), 154(i), 303, 307, 309, 310, and 403, and section 202(h)

of the Telecommunications Act of 1996, this Further Notice of Proposed Rulemaking IS

ADOPTED.
337. ITISFURTHER ORDERED that the Commission’s Consumer and
Governmental Affairs Bureau, Reference Information Center, SHALL SEND a copy of

the Further Notice of Proposed Rulemaking, including the Supplemental Initial

Regulatory Flexibility Analysis, to the Chief Counsel for Advocacy of the Small
Business Administration.

List of Subjects 47 CFR Part 73

Radio, Reporting and record keeping requirements, Television.

FEDERAL COMMUNICATIONS COMMISSION

Marlene H. Dortch,
Secretary.
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Proposed Rules
For the reasons discussed in the preambl e, the Federa Communications Commission
proposes to amend 47 CFR part 73 asfollows:
PART 73—RADIO BROADCAST SERVICES
1 The authority citation for part 73 continues to read as follows:
Authority: 47 U.S.C. 154, 303, 334, 336, and 339
2. Amend § 73.3555 by revising paragraph (b) to read as follows:

§ 73.3555 Multiple ownership.

* % * % %

(b) Local television multiple ownership rule. An entity may directly or indirectly own,

operate, or control two television stations licensed in the same Designated Market Area
(DMA) (as determined by Nielsen Media Research or any successor entity) if:

(1) Thedigital noise limited service contours of the stations (as determined by § 73.622)
do not overlap; or

(i) At the time the application to acquire or construct the station(s) isfiled, at least one of
the stations is not ranked among the top four stationsin the DMA, based on the most
recent all-day (9:00 am.-midnight) audience share, as measured by Nielsen Media
Research or by any comparable professional, accepted audience ratings service; and

(i) At least 8 independently owned and operating, full-power commercial and
noncommercial TV stations would remain post-merger in the DMA in which the
communities of license of the TV stations in question are located. Count only those TV
stations the digital noise limited service contours of which overlap with the digital noise

limited service contour of at |east one of the stations in the proposed combination. In
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areas where thereisno Nielsen DMA, count the TV stations present in an area that would
be the functional equivalent of a TV market. Count only those TV stations the digital
noise limited service contours of which overlap with the digital noise limited service
contour of at least one of the stations in the proposed combination.

(2) [Reserved]

* % * % %

[FR Doc. 2014-10870 Filed 05/19/2014 at 8:45 am; Publication Date: 05/20/2014]
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